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PREFATORY NOTE. 


Deis einst envases n enel Derim, ^ yeaa qi [rami 


THE publication of the lectures contained in this 
volume, twenty years aíter their delivery, requires a 
word. of explanation. On the 29th July, 1902, the > 
Faculty of Law recommended to the Senate that Mr. 
satyaranjan Das, M.A., (Cantab.), Barrister-at-Law, be 
elected Tagore Professor of Law for the year 1902-1903, 
and that the subject of his lectures be the Law of Ultra 
Vzres The resolution of the Faculty was confirmed by 
the Senate on the 23rd August, 1902. Mr. Das who had, 
along with his application, submitted a printed copy of 
the Introductory Lecture and full synopses of the other 
lectures, delivered them in due course after his appoint- 
ment to the Chair. But he was unable, by reason of 
failing health, to arrange for their publication, although 
he took time trom the Syndicate on more than one 
occasion lor the purpese. After his death, which took 
place on the 8th September, 1908, the manuscript of oniy - 
two of the concluding Chapters could be discovered, 
although it was certain. that the earlier Chapters also 
had been completed. In these circumstances, the 
enly course left open was to reconstruct the lectures 
onethe basis of the materials available, specially the full | 
syljabuses* which contained references to the leading 
decisions and furnished a clue to.the method of trea+- 
ment planned by the author. Mr. P. K. Chakrabarti, | 
M.A., (Cantab.), Barrister-at-Law, composed Lectures TI, 
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III, IV, V, VI, VII, VII in their entirety as also the first 
part of Lecture IX, Lectures X and XI were composed 
by Mr. N. N. Gupta, M.A. (Oxon. ); Barrister-at-Law. 
Mr, M. Krishnamachariar, M.A., M.L., Ph.D. of the 
Madras Judical Service, has, with his large experience 
of editorial work, put the materials together and has 
added a useful addendum which refers to recent relevant 
decisions and statutes of importance. Mr. Bijan Kumar 
Mookerjee, M.A., M.L., and Mr. Rupendra'Kumar Mitra, 
M.Sc., M.L., two of the Professors of the University 
Law College, have seen the work through the Press. 
Mr. S. R. Das, now Advocate-General of Bengal, had . 
intended at one stage to give the work* of his late 
brother the benefit of his experience. This, however, has 
been found impracticable; at the same time, it must be 
gratefully acknowledged that, but for his assistance and 
guidance the publication of the work would have been 
impossible. For such lack of uniformity as may be 
found in this volume, the generous reader will no doubt 
make due allowance. The subject is of great impor- 
tance, and it was telt desirable that the work of, the 
falented author, who was cut off in the prime of ile, 


should not be lost to the University. c 
The rgth January, 1924. A. M. 
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INTRODÜCTION. 


The subject on which I am about to Title. 
address you, is the law as regards ultra vives. 
The doctrine of ultra vives is*the same in this 
country as*in England. 

The meaning of the term ultra vives is Meaning of 
simply “beyond (their) powers.” Ina popular —€—Ó 
sense.these words include all exercise of power 
beyond the competency of the person exercising 
that power. Strictly speaking it has to be 
differentiated from want of jurisdiction or 
illegality. We hear, however, even Judges 
applying the term to acts done without juris- 
diction (a), or to acts of illegality (D. I have 
no doubt that originally these words were used 
to express every exercise of power which was 
not warranted by the authority under which 
the person was purporting to act., But the Notthe 
phrase ultra vives has now acquired a i. or 

definite tegal significance. To understand this, jurisdic- 
we must first distinguish it from the expressions f legality.” 
“want of jurisdiction” and “ illegality.” 
Jarisdiction has been defined to bea power Definition 
. conferred by the State on a Magistrate or Judge "Ae = 
to take cognisance of and determine questions 


(a) See Lal Singh v. Ghansham Singh, L L. R. 9 All. 625. 


(4) See Ashbury Railway Carriage & Don Compqny v. ] 
Riche, L. R. 7 H, L. 653. 
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according to Jaw, and to carry his sentence into 

execution. From jurisdiction in general must 

be distinguished the competency of a tribunal. 

By that phrase is meant the right which a 

' tribunal lias to exercise in a particular ease the 

jurisdiction which belongs to it. The impor- 

tance of the distinction arises from the fact that 

a plea of incompetency can be waived by consent 

of parties, whereas such consent can never confer 

jurisdiction where none exists (c). -— 

What it From the above definition ol the term Juris- 

connotes diction we see that although if 18 a power con- 

"EE ferred by the State, it connotes three things : — 

a (r) The power to take cognisance ol a 
question. » 

(2) The power to determine the question 

at issue, alter taking cognisance. 
(3) The power to carry oui that deler- 
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' mination or decision, by executing 

the decree or sentence. 

- Defined by In thecase of Mohesh Chandra Dass v. Jam- 
| the High : E n ^ hi v4 
ji Cout of ruddin Mollah (d), the High Court ol „Bengal 
Bengal. considered the meaning of the word “‘jutis- 
Hoy " r 7 . C 
y H diction” with reference to section 578 (now 
Prs a " iii: a : 
ua section 99) of the Code of Civil Procedure (e). 
"i (d tt a a a a e 
H yi (c) See Digest 5, 1, 1, 2 pt, 8 15 2; h 15 Theavord juris- 
i^ l diction is used in English law to denote both the authority of 
2 a Court or Judge, and the territorial limits within which it 1s 
m 2. | exercisable. 

| | 9 TN (d) I. L. R. 28 Cal. 324 (329). 
| n. $ l - p (e) * No decree shall be reversed or substantially varied, 
i lb o nor shall any case be remanded, in appeal, on account of any 
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Banerjee J. said: “That word (meaning 
jurisdiction) is used in two different senses. It 
may either mean what 4s ordinarily understood 
by the term jurisdiction when used with 
reference to the local jurisdiction of a Court, 
or its jurisdiction with reference to the subject- 
matter of a suit, or it may mean the legal 
authority “of a Court to do certain things." 

It is often in the sense of a want of * legal 
eauithority of a Court to do certain things," that 
the ferm ultra vives is incorrectly used. But, 
we never find the phrase “ want of jurisdiction” 
used to Signify the exercise of a power, say, by 
a joint-stock company which they do not 
pgssess. In fact, the word jurisdiction is 
limited to the exercise of a power connected 
with litigation, and is exclusively confined to 
the powers of a Court of Law, be it civil, or be 
it criminal. We can thus draw a broad 
distinction between the terms “‘ without juris- 
diction " and ultra vives. All acts beyond the 
powers of a Court of Law, when adjudicating 
between litigants, are known as acts done 
without jurisdiction. All acts done by persons 
(f), exercising statutory or other powers, 
beyond the powers possessed by them are 


—— ——À a 
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error, defect or irregularity, whether in the decision or in any 


order pasged in the suit, or otherwise, not affecting the merits 
of the case or the jurisdiction of the Court.” 

(f) * Person shall include any company or association or 
body of individuals whether incorporated or not.” General 
Clauses Act (X of 1897) sec. 3, sub-sec. 39. : 


Confusion 
between the 
terms 

ulira vires 
and ''want 
of jurisdic- 
tion.” 


The word 

* jurisdic- 
tion” is 
entirely 
confined to 
Court of 
Law when 
adjudicating 
between 
litigants— 
otherwise 
when 
framing 
rules. 
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known as ultra vires. The words “ when 
adjudicating between litigants” are a very 

necessary limitation te the definition of the 

phrase “ without jurisdiction.” Our Courts of 

À Law, specially the High Courts, have various 
powers delegated to them by the legislature, 

besides the power to adjudicate, between 

litigants. For instance, under certain legisla- 

tive enaciments, the High Courts are given the 

power to make rules, consistent with such Actes 

to carry out certain provisions of those Acts. 

In exercising those powers, the High Courts 

do not act in their judicial capacity, and il 

they frame a rule which they are not 
empowered to frame, the rule will be one made 

uliva vives. The phrase “without jurisdiction" 

would be, strictly speaking, inapplicable to 

such a case. Thus, where under the powers 

Inve New given by the Indian Companies Act, (X of 
ri^ 1866, $ 189) (g), the High Court of Bombay 
framed the following rule: “Any creditor, 

whose debt or claim so allowed does not carry 

interest, shall be entitled to interest at the 

rate of six per centum per annum, from the 

date of the order to wind up the company, out 

of any assets which nfay remain after satisfying 





(g) The High Court may make such rüle£ concesning the 
mode of proceeding to be had for winding up a Company i in 
such Court and in the Courts subordinate thereto, as may from 
time to time seem necessary and as may be consistent with the 
other provisions of this Act and with the Code of Civil 
Procedure. 
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the costs of the winding up, the debts and 
claims established, and the interest of such 
debts or claims as by elaw carry interest," it 
was held that under a power to make rules 
concerning the mode of proceeding in winding 
up, there is no authority given to make a rule 
which allows interest, not otherwise given by 
law, this being a matter of right, not a mode 
of proceedinge(h). The rule was held to be 
wel Era vives ol the High Court and consequently 
a nullity. Now, section 189 of the Indian 
Companies Act, (X “of 1866), agrees subs- 
antially with section 170 of the English 
Companies Act, 1862, (25 & 26 Vict, c. 89), 
amd the Judges of the Court of Chancery in 
England, framed an identical rule as regards 
interest. In fact, the Bombay High Court rule 
was a verbatim reproduction of the Chancery 
rule, with the exception of the rate of interest. 
The rule of the Couft of Chancery was held 
by Lord Westbury in The Hatfield Cask Com- 
pany (i), by Lord Romilly in The Hevefordshive 
Banking Company (j), and by Lord Cairns 
in The East of England Banking Company (&), 
to be ultra vives and as not warranted by the 
statutes. 











(A) dn re New Fleming Spinning and Weaving Company 
Limited, I. L. R. 3 Bom. 439 (450). 

(7) 9 Jur. N. S. 997. 

(7) L. R. 4 Eq. 250. 

(4) L. R. 4 Ch, 14. 
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Again, by the Presidency Small Cause 
Courts Act (XV of 1882), section 33, the High 
Courts were given pewer to declare from 
time to time by rule what shall be deemed 
to be non-judicial and quasi-judicial acts within 
the meaning of that section. It was also enacted 
by the same section that “any non-judicial 
or quasi-judicial act which the Code of Civil 
Procedure as applied by this Act, requires to 
be done by a Judge................ may be dong 
by the Registrar of the Small Causes Court...." 
By a rule passed bythe High Court of 
Judicature at Madras, the High Court* declared 
under this section that “granting leave to sue 
defendants out of the jurisdiction under sectigg 
18, clauses (a) and (c) of the Presidency Small 
Cause Courts Act, 1882”(/), w&s a non-judicial 
or quasi-judicial act within the meaning ol 
section 33 which might be done by the Regis- 
trar of the Court of Small»Causes, Madras(m). 


(/) Sectiow 18, clauses (a) and (¢) are as follows :~e 
Subject to the exceptions in section 19, the Small 
Cause Court shall have jurisdiction... esee eere 
(a) the cause of action has arisen, either wholly 
or in pait, within the local limits of the juris- 
diction of the Small Cause Court, and ZZe 
leave of the Cour! has, for 1easons to be 
recorded by it in writing, been given before 

the institution of the suit ; or 

(c) any of the defendants, at the time of the 
institution of the suit actudlly and voluntarily 
resides, or carries on business, or personally 
works for gain, within such local !imits, and 
either ZAe leave of the Court has been given 
before the institution of the sulta... 

(m) Fort 3t, George Gazette of 3rd December 1885. 
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It was held by the Full Bench of the 
Madras High Court, that the declaration and 
the rule of the High Court was ultra vives(m), 
Collins, C. J., holding that “ under section 18 of 
the Act it is enacted that the leave of the Court 
must be given—the High Court by the rule has 
set aside that provision of law and has said that 
the leave of the Registrar is sufficient; if is 
impossible to say that a Registrar is a Court 
40r such a purpose as this—the duties and 
powers of a Registrar are strictly defined and 
“limited, It is alsd impossible to say that 
granting leave to sue a defendant out of the 
jurisdiction under section 18, clauses (a) and 
€) was a non-judicial or a quasi-judicial act." 
Shephard, [. said: “It has to be seen whether 
this particular "rule is a rule which it was 
competent to the High Cuurl to pass either 
under the statute (24 & 25 Vict., c. 104, § 15) 
or under the Code ‘The power given in the 
former enactment is ‘to make and issue general 
rules for regulating the practice and proceed- 
ings of such Courts’; in the latter enactment 
‘to make ‘rules consistent with the Code to 
regulate any matter connected with the 
procedure of the Courts subject to its superin- 
tendénce, Now it is a recognised principle 
of law that the rules made in pursuance of a 
delegated authority to that effect must be 


adaptim IPs petrae ah HR PN EM ir etm UP BAM DR TR RB Pr TOSI os ris MH A RSPR i PE eter Freer toe obice AL PI res ron Me i I3 Adeo bP ag rd s er tH arii dB 


(n) Rajam Chetti v. Seshayya, 1. L. R. 18,Mad, 236. 
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consistent with the statute under which they 
came to be made. The authority is given to 
the end that the provisions of the statute may 
be better carried into effect, and not with the 
view of neutralizing or contradicting those 
provisions. In the present case, there is a 
distinct provision òf the Act requiring in 
certain cases that leave of the Court ‘shall be 
given before the institution of a suit. Under 
clause (a) of the 18th section the leave of the 
Court for reasons recorded in writing has tô be 
: given. The effect of the*rule IS to dispense" 
with the leave of the Court and sübstitute 
i the leave of the Registrar. In my opinion, 
| the rule is manifestly inconsistent with thg 
section. It has the effect of neutralizing the 
| section, not of carrying it into effect." 


n 
PT A 


LAU, 


Here, the High Court of Madras had every 
: right to declare what were non-judicial or 
: quasi-judicial acts. But, “in declaring them 
g they wentebeyond their powers when ‘they 
declared an act which the Act itself considered 
a judicial act to be a non-judicial or quasi- 
judicialact. Hence the rule or the declaration 
was ultra vives of the High Court. 


nU 
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R 
: What is “Illegality, in the largest sense of the 
i iHegality. — word, no doubt includes what às ultva, vives. 
|i What is beyond the powers of a person is 
i illegal in the sense that everything is illegal 


i * . that is not warranted by Jaw. But, “illegal” 
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and uliva vires are phrases to which distinct 
meanings have, and very properly have been 
attached. “Illegal” in, the strictest applica- 
tion of the word refers to that qualitv which 
makes the act itself one contrary to law. The 
term ultra vives has reference to the legal 
power of a person to do an act. An act may 
be legal and at the same time ultra vires. It is, 
therefore, important that the words “illegality” 
and ultra vires should each be used with 
due regard to its proper signification. 

*" The distinction between the two has been 
very lucidty expressed in the judgment of the 
New York Court in the case of Bissell v. 
Michigan Southern @c. Ratlway Companies(o). 
“The words ultra vives and illegality represent 
totally different and distinct ideas. It is true 
that a contract may have both these defects, 
but it may also have one without the other. 
For example, a Bank has no authority to 
engage and usually does not engage, in 
benevolent enterprises. A subscription made 
by authority -of the Board of Directors, and 
under the corporate seal, for the building of 
a Church, or College, or an Alms-house, would 
be cfearly ultra vives, but it would not be 
illegal.” If every Corporator should expressly 
assent to such an application of the funds, it 





(o) 22 N. Y. 258; quoted in Brice on the Doctrine of 
Ultra Vires, 3xd Edition, p. 44. : a 
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would still be ultra vives, but no wrong would 
be committed and no public interest violated. 
So, a manufacturing corporation may purchase 
ground for a schoul-house or a place of worship 
for the intellectual, religious and moral 
improvement of its operatives. It may buy 
tracts and books of instruction for distribution 
among them. Such dealings are Outside of 
the Charter ; but, so far from being illegal or 
wrong, they are in themselves benevolent and, 
praiseworthy. So, a Church Corporation «may 
deal in exchange. This, although ultra vives, 
is not illegal, because dealing 1n exchange is, 
in itself, a lawful business, and there is no 
State policy in restraint of that business." __ 
By the In Ashbury Railway Carriage &c. Company 
pee of — v, Riche (p), Lord Cairns, L. C., draws the 
same distinction between the words “ illegality” 
and ultra vires. He says, “I have used the 
expressions extra viresand intra vives. I prefer 
either expression very much to one „which 
occasionally has been used in the judgments 
in the present case, and has also been used in 
other cases, the expression ‘illegality.’ Ina 
case such as that which your Lordships have 
now to deal with, it is not a question whether 
the contract is malum prohibitum or ma$um in 
se, Or isa contract contrary to publicepolicy, 
and illegal in itself. I assume the contract in 





wrap 
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itself to be perfectly legal, to lave nothing in 
it obnoxious to the doctrine involved in the 
expressions which J have used. The question 
is not as tothe legality of the contract; the 
question is as to the competency and power 
of the company to make theecontract.” 


To make this more clear, we will take the 
instance of acts done or purported to be done, 
say, by a joint-stock company. Now, such 
acts fhay be void on several grounds which 
may be summarized a$ follows :—(1) Because 
they are Contrary to public policy generally, as 
for instance, an agreement for compounding a 
felony ; (2) because they may be forbidden by 
statute, as for instance, the holding of lotteries ; 
(3) because they are contrary to the policy of 
the Companies Act, as for instance, the reduc- 
tion of the capital of the company not carried 
out in accordance weth the provisions of that 
Act; (4) they may be beyond the powers of 
the company. Of these the first three are 
illegal, and on that account void; but the last 
is void, not because illegal, but because, there 
being no power to do the act, the forms gone 
through which purported to perform it were 
inoperative, and the act, if done at all, was 
not dont by the company, but by the person 
whose hand actually did it, and therefore 
neither brings the company under any liability 
nor gives it any right. 


Examples of 
acts illegal 
and ultra 
DIVES, 
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Application 
of the word 
illegality. 


Essence of 
the doctrine 
of uira’ 
VITES, 


In cases of 
individual 
citizens, 
what is not 
forbidden 1s 
permitted. 

^ In cases of 
corpora- 
tions what- 
ever is not 
permitted is 

. forbidden, 
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We thus sce that the word illegality in its 
strictly legal sense is applicable only to those 
acts which are wrongful, without reference to 
the absence of legal power of the person doing 
them as distinguished from express prohibition. 
An act may be wrangful by reason of statutory 
prohibition or it may be wrongful by reason of 
its being opposed to public policy, or because 
itis tainted with fraud or crime, or because it 
is vitiated by duress or undue influence. Thése 
qualities have no refergnce to the absence ef 
the legal power of the doereto dg the act. 
The phrase ultra vives is applicable only to 
acts done in excess of the legal powers of the 
doer, as distinguished from want of jurfs- 
diction and illegality. This may be called 
the essence of the doctrine of ultra vives. It 1s 
action in excess of the powers possessed by a 
person (which includes a -body corporate) 
within the above limitations. This presupposes 
that the powers are in their nature limited. 
What is the nature of that limitation? In 
speaking of an ordinary citizen, we do not 
speak of any action being ultra vives. Toan 
ordinary citizen whatever is not expressly 
forbidden by the law is permitted by the law. 
Itis only when the law has called into axistence 
a person for a particular purpose or has 
recognised its existence—such as the holder of 
an office, a body corporate &c.—that the power 


mut» 
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is limited to the authority delegated expressly 
or by implication and to the object for which 
it was created. In thé case of such a creation 
the ordinary law applicable to an individual 
is somewhat reversed. Whatever is not permit- 
ted, expressly or by implication, by the constat- 
ing insgrument, is prohibited, not by any 
express prohibition of the legislature(q), but 
by the doctrine of ultra vives, Thus, in the 
tase of Colman v. Eastern Counties Railway 


e Company(v) where Colman on behalf of him- 


self and other share-holders of the Eastern 
Counties Railway Company brought a suit 
against the company and the directors, (because 
*they, the directors, for the purpose of increasing 
the trafic, proposed to guarantee a 5 per cent. 
dividend to the shareholders of an intended 
steam-packet company, who were to act in 
connection with the railway), to restrain the 
company from guaranteeing any such dividend, 
Lord Langdale, M. R., in resteaining the 
company from acting as they proposed to do, 
said: “I am clearly of opinion that the 
powers which are given by an Act of Parlia- 
ment, like that now in question, extend no 
further than is expressly stated in the Act, or 
is necessarily and properly required for carrying 


into effect the undertaking and works which the 
(7) Attorney-General v. Great Eastern Ry. Co, L, R. g 


App. Cases 473. 
(r) to Beav. 1 (14). 
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Decisions of 
the Courts 
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Act has expressly sanctioned. [ow [ar those 
powers which are necessarily or properly to be 
exercised for the purposés intended by the Act, 
extend, may very often bea subject of great 
difficulty. We cannot always ascertain what 
they are. Unless the acts done can be proved 
to bein conformity with the powers egiven by 
the special Acts of Parliament, under which 
those acts are done, they furnish no authority 
whatsoever.” Again: “Do the powers , td 
construct, maintain, regulate the iraíhc, and e 
do all that is necessary for the purpose of 
carrying on and working the rail road, imply 
that the directors are to be at liberty to pledge 
the funds of the company for a completely’ 
different transaction, inthe hope that it may 
turn out a profitable one, and by being itself 
profitable, add to the profits of the railway 
company? Surely there is nothing in the 
powers given by this Act of Parliament which 
can authorige that. I believe they have the 
power to do all such things as are necessary 
and proper for the purpose of carrying out the 
intention of the Act of Parliament, and they 
have no power cf doing anything beyond it. 
In the case of Salomons v. Laing(s), where 
a Railway Company became lawfuily possessed 
of shares in another Railway Company and 
they wanted to increase the number of their 
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shares in order to control the working of the 
other Railway Company, it was held by Lord 
Langdale, M. R., that a,corporation incorporat- 
ed by Act of Parliament was bound to apply all 
the monies and property of the Company for 
the purposes directed and provided for by the 
Act, and for no other purpdse whatsoever. 

In Bagshaw v. The Eastern Union Railway 
Company(t), a Railway Company, having 
power under several Acts of Parliament to 
malee and purchase certain Branch Railways 
"in connection with their main line, were, for 
those pu?poses respectively, authorized to raise 
the requisite capital by the creation of new 
stock. - They were about to apply the funds so 
raised to the prosecution of works on their 
main line. Lord Cottenham, L. C., held that 
those who subscribed for the purposes speci- 
fied by the Acts, had a right to have their 
monies applied to such purposes exclusively. 

In Munt v. The Shrewsbury apd Chester 
Railway Company(u), where the company 
proposed to employ part of their capital to 
prepare, présecute and promote a bill in 
Parliament, most closely connected with the 
intefests of the company, the application ol 
any of*their funds for purposes not authorized 
by ther Act "of incorporation was held to be 





(^ 2 M’N and G, 386. 
(4) 20 Law Journ: N. S. Chan. 169. e : 
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uliya vives. | Lord Langdale re-aflirmed the 
principle which he had laid down in Colman v. 
Lhe Eastern Counties , Railway Company(v), 
and held, “companies possessed of funds for 
objects which are distinctly defined by Act 
of Parliament, cannot be allowed to apply 
them to any other pürpose whatsoever, however 
| beneficial or advantageous it may appear 





. ° o 

7 either to the company or to individual members 
of the company." 

2 - " 
| In Beman v. Ruffovd(w), the directors 


having entered into a coatract, the legality of^ 

which was doubtful, Lord Cranworth Said: “I 

am clearly of opinion, on all the authorities, 
| and all principle, that it is the province of this 
T Court to prevent such an illegal contract from 
| being carried into ellect, because on the 
| principle that has been so often laid down, this 
Court will not tolerate that parties shall lay 
out one farthing of their funds out of the way 
in which it was provided by the Legislature 
that they should be applied." 

In Attorney-General v. Great Northern Rail- 
way Company(x), Kindersley, V. C., restrained 
the company from dealing 1n coal, holding that 
though an Act of Parliament constituting a 
Railway Company may contain no proh?bition 
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: (v) 10 Beav. 1. 


(su) 15 Jurist 915. 
‘ 2^ (x)-1 Dr and Sm. 154. 
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in express terms against the company’s engag- 
ing in any business, there is in every such Act 
an implied contract to that effect. Even if the 
great body of shareholders agree to carry on a 
business different from that for which the 
company was constituted, a single shareholder 
has a right to say that it shall not be done. 

The Cases we have been discussing up 
to the present were all brought before the 
Court of Equity. They were all cases which 
dealte with the misapplication or intended 
misapplication of the eorporate funds. But the 
doctrine thas been acted on in Courts of 
Law (as distinguished from Courts of Equity), 
to the extent of holding that a contract 
even under the seal of a company, cannot 
in general be enforced, if its object is to cause 
the corporate property to be directed to 
purposes not within the scope of the Act 
of incorporation. i 

Thus, in the case of The East Anglian 
Railway Company v. The  Eastevn Counties 
Railway Company(y), where the suit was on 
a contract ender the seal of the defendant 
railway company to pay the expenses of the 
plaintiff company to promote certain bills in 
Parliament, the Chief Justice said: ‘ The 
statute éncorporating the defendants company 
gives no authority, respecting the bills in 





(y) 11 C. B. 775 (803). e! 
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Parliament promoted by the plaintiffs, and we 
are, therefore, bound to say that any contract 
relating to such bills isynot justified by the Act 
of Parliament, is not within the scope of the 
authority of the company as a corporation, 
and is therefore void." 

This case was afterwards recognised and 
acted on by the Exchequer Chamber, in the 
case of Macgregor v. The Official Manager of 
the Deal and Dovey Railway Company (z). — 

In Eastern Counties Ratlway Company 
v. Hawkes(a), the Lortl Chancellor (Lord 
Cranworth) after reviewing all the cages decid- 
ed by the Courts of both Equity and Law up 
to that time (1855) stated: “It must, there- 
fore, be now considered as a well-settled 
doctrine that a company incorporated by Act 
of Parliament for a special purpose, cannot 
devote any part of its funds to objects un- 
authorized by the terms, of its incorporation 
however desirable such application may appear 
to be." 

Now, if we consider the above casés care- 
fully, we find that the doctrine? is applied 
because the Corporation or the Company, as 
the case may be, has its legal existence for a 
particular purpose only, and that purpose is a 
creation of the law either expressly cor by 
implication. 


(z) 22 L. J. Q. B. 69. 
(a) 5 H. Z4 Cases 331. 
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Lord Selborne in Ashbury, &c, Co. v. 
Riche(b), observed as follows : “Isay that a 
statutory corporation* created by Act of 
Parliament for a particular purpose, is limited, 
as to all its powers, by the purpose of its 
incorporation as defined in that Act. The 
present and all other companies incorporated 
by virtue of the Companies Act, 1862, appear 
to me to be statutory corporations within this 
psinciple. " Again: *I think contracts for 
objects and purposes foreign to, or inconsistent 
with, the Memorandum of Association are 
ultva vives of the corporation itself. And it 
seems fo me far more accurate to say that the 
i»ability of such companies to make such 
contracts rests on an original limitation and 
circumscription of their powers by the law, 
and for the purposes of their incorporation, that 
it depends upon some express or implied prohi- 
bition, making acts ünlawlul which otherwise 
they Would have had a legal capacitw to do." 

[tis principally in connection with cor- 
porations and joint-stock companies that we 
find the development of the doctrine of ultra 
vives, It is advisable therefore to consider at 
this stage the origin and growth of these forms 
of association. 

Corporations existed in ancient Rome and 
were known as Gilde or Universitatis; and a 





(4) L. R. 7 H. L. 653 (693). 
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large part of Roman law is concerned with the 
regulation of trading companies and guilds. 


Roman Dy the Roman law a corporation consisted 

"—-— of a number of individuals united by public 

authority in such a manner that they and their 

successors constituted but one person in law, 

with rights and liabilities distinct ffrom those 

| of its individual members. Cities, colleges, 

hospitals, scientific and trading associations, and 

societies for other public purposes could beso in- 

corporated(c). They were generally authorised 

to make bye-laws for the administratien of their 

own alfairs, so far as they were not contrary to 

the law of the land or heir own’ special 
constitution. " 
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Common Corporations were known to the Common 
Law. Law of England from very ancient times. We 

will discuss the nature and different varieties 

of corporations later on. e The right to create 

corporations is a part of the royal prerogative. 
i | The king’s consent, either expressly or 
impliedly, is absolutely necessary to the 
creation of any corporation. ° The  king's 
implied consent is to be found in corporations 
which exist by force of (1) The Common ‘Law, 
(2) Prescription, (3) Implication. The methods 
by which the king’s consent is expressly given 
are either (4) By Charter or Letters Patent of 
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the Crown passed under the Great Seal or 
(5) By Act of Parliament. By Act of Parliament, 
of which the royal assent is a necessary in- 
sredient, corporations may undoubtedly be 
created(d}; but it is to be observed, that tili 
of late years most of those statutes, which are 
usually qited as having created corporations, 
do either confirm such as have been before 
created by the king; or, they permit the king 
lm erect a corporation zz futuro with specified 
powers. So that the immediate creative 
act was usuallw performed by the king alone, 
by virtue of his royal prerogative(e). 

A. corporation always risked forfeiture of 
ms Charter for abuse of its franchises. A 
corporation had a definite object and its capa- 
city was limited; and ifit presumed to act out- 
side them, it endangered its very existence(/). 
This is but the germ of the doctrine of wa 
vives which has been so greatly developed by 
recent decisions. s 

From corporations to joint-stock com- 
panies of the present time was not any easy 
step. The Common Law only knew of a 
corporation or a partnership formed for the 


(2) ro Rep. 29. 

(e) *Blackstone's Commentaries Book I., p. 472 (15th Ed.) 

(7) "Iam of opinion that a corporation may be forfeited, 
if the trust be broken and the end of the institution be 


perverted.” er Holt, C. J., in ex v. Mayor &c., of London, 
1 Show. 274 (280). 
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sake of sharing profits. It did not recognise 
companies which were neither corporations 
nor partnerships(¢). The Courts treated as 
illegal any association for profit which attempt- 
ed to arrogate to itself the privileges of a 
corporation(Z). Joint-stock companies dilfered 
from corporations “inasmuch as they did not 
obtain the sanction of the sovereign. They 
were created by the mere act and voluntary 
association of their members. They differed 
from partnerships inasmuch as the shares of 
a member could be transferred without the 
consent of the other members. There are other 
distinctions, but this is the principal difference. 
 Joint-stock companies have funds so extreme 
ly large and exercise powers so extensive and 
so materially allecting the rights and interests 
of other persons and the rights which the public 
or the subjects of Her Majesty have been accus- 
tomed to enjoy under the protection of the 
laws established in this kingdom, that to look 
upon a Railway Company in the light of a 
common partnership, and as subject to no 

greater vigilance than common partnerships are, 

would, I think, be greatly to mistake the func- 
tions which they perform, and the powers 
which they exercise of interference, not only 
with the public but with the private rights of 
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(£) Macintyre v, Connell, x Sim. N. S. 233, 
(2) Blundell v. Winsor, 8 Sim. Gor. 
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all individuals in this realm" (7). Again, Lord 
Wensleydale in Ernest v. Nicholls(j, said: 
“It is obvious that the law as to ordinary 
partnerships would be inapplicable to a com- 
pany consisting of a great number of indivi- 
duals contributing small sums to the common 
stock. The Legislature Wên devised the plan 
of incorpotating these companies in a manner 
unknown to the common law, with special 
powers of management and liabilities," But 
theme com panies soon began to force themselves 
tipon the attention of the legislature and the 
judiciary? ° 

It was only within the last century that 
joint-stock companies struggled into existence, 
and after much opposition were recognised 
and countenanced by the legislature. Every 
obstacle was placed in their way, and by the 
Bubble Act (k) it was attempted to put them 
down as nuisances But, notwithstanding 
this statute, joint-stock companies increased 
both in number and importance. The Bubble 
Act was repealed in 1825. By the Act of 
1825 (I), thee Crown was empowered to grant 
charters of incorporation, and at the same time 
to declare that the persons so incorporated 





(2D Colman v.e astern Counties Railway Company, 10 
Beav. r (13). 

(7) 6 H. L. Cases gor (418). 

(£) 6 Geo. I., c. 18. 

(2) 6 Geo. IV., €. 9r. 
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should be personally liable for the debts of the 
body corporate. At common law, the Crown, 
though it had the power to grant charters of 
incorporation by Letters Patent under the 
sgreat seal, had no power to declare that 
the persons incorporated by them shall be 
personally liable li&s-the members of a partner- 
ship. By4 & 5 Will. IV c. 94 passed in 1834, 
the Crown was empowered to confer on a 
company, without incorporating 1t, the privilege 
of suing and being sued in the name of a public 
officer. In 1844(m), a General Act was 
passed enabling all companies (with some 
exceptions) to obtain from an office in London 
a certificate of incorporation without applying 
either for a charter or for an Act of Parliament. 
But by this Act the principle of limited 
liability in its fullest sense was not recognised. 
All the members of every one of such companies 
were liable to the last farthing for its debts. 
The liability of members was limited,to a 
certain extent only; Le, creditors could not 
proceed against them personally till they had 
satisfied the Courts that the company was not 
in à position to fulfl its obligations. It was 
only in the year 1855(m), that an Act -was 
passed enabling companies registered «under 
the General Act of 1844 (other than Insurance 


Companies) to obtain a certificate of incor- 


(m) 7 & 8 Vict, c. 110. 
(2) 18 &' 19 Vict, c. 133. 
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poration. Subsequently, in 1856 and 1857(o), 
almost all the previous statutes were repealed, 
and their most valuable provisions were 
consolidated, and extensive alterations of an 
entirely new character were introduced. The 
law was again codified in 1862. The doctrine of 
limited liability of persorfs associated together 
lor the purpose of gain was for the first time 
fully recognised by this act(p) since which 
year companies have been governed by the 
Acts of Parliament which are now known as 
the Companies,Acts, 1 1862 to 1900. 

The Indian Companies Act of 1:857(q), 
followed the English Acts of 1856 and 1857 in 
almost every particular. The English Acts 
having been repealed by the codifying Act of 
1862, the Indian legislature followed suit by 
passing the Indian Companies Act, 1866(7). 
Between 1862 and 1882, several amending Acts 
were passed by the* Imperial legislature; so 
in 1882 (s) the Act of 1866 was repealed, and 
an Act was passed by the Indian Legislature 
embodying all the changes that had taken 
place in the meantime in the English Acts. 
The Companies (Memorandum of Association) 








d 
(0) 19 & 20 Véct., c. 47 ; 20 & 21 Vict, C. 14. 
(f) 25 & 26 Vict, c. 89. 
(ay Act XIX of 1857. 
(r) Act X of 1866. 
(s) Act VI of 1882. 
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Act was passed in 1895(t), and this Act also 
resembles the English Act of the same name. 
We have now briefly glanced through the 
history of corporations and joint-stock com- 
panies. We will now proceed to consider how 
the doctrine came, to be a part ol the legal 
system of England atid hence of India. The 
doctrine is of modern growth. The doctrine 
of ultva vives first began to take definite shape 
in cases upon acts done by railway and oth 


companies formed under special Acts of 


Parliament. In fact, the decision, which first 
formulated the doctrine, was with reference to 
the ultra vives acts of a railway company(tu). 
The great railway companies of. England were 
being projected and developed about the 
first quarter of the [last century. Almost 
immediately after these railway companies had 
been started, questions were raised as to the 
exact nature of the powers possessed by or 
granted tc them. The very first case, in which 
the doctrine was prominently brought before 
the Courts and distinctly recognised as a 
guiding principle in the determination of 
questions relating to the powers possessed by 
companies, was Colman v. Eastern Counties 
Ratwlway Conpany(v). We have. already seen 





(/) Act XII of 1895 
(4) In 1846. 
iv) ro Beav. p. 


A ndum dne ey ma 





Lee 


PESE ie H 


Meere t uu Ee Wm ac eet n EM 


w ee Dn 











INTRODUCTION. 27 


how the case arose(w). Lord Langdale, M. R., 
said as follows: “I think 1t right to observe 
that companies of this kind possessing most 
extensive powers have so recently been 
introduced into this country, that neither the 
Legislature nor the Courts,of Justice have been 
yet able to understand all the different lights 
in which their transactions ought properly to 
be viewed. We must, however, adhere to 
agent general and settled principles, so far 





as they can be applied to great combinations 


and companies of- this. kind." Again: “We 
are to look upon those powers as given to 


| them,. in consideration of a beneht which, not- 


withstanding all other sacrifices, itis to be pre- 
sumed and hoped, on the whole, will be obtained 
by the public. But it being the interest of the 
public to protect the private rights of all 
individuals, and to defend them from ali 
liabilities beyond those necessarily occasioned 
by thé powers given by the General Acts, 
those powers must always be carefully looked 
to.” In i851, the Court of Common Pleas, 
following the decisions of the Courts of Equity, 
held that a railway company incorporated by 
Act of, Parliament, cannot, even with the assent 
of all us shareholders, legally enter into a con- 
tract involving the application of any portion 
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of its funds to purposes foreign to those io: 
which it is incorporated(1). 
Doctrine From 1846 to 185% ie, from the {ime ol 
Á€— the decision of the case of Colman v. Eastern 
‘tion with Counties Railway Company(y), to that oi the 
| ji P case of Eastern Coynties Railway Company v. 
| Hawkes(z), most of the cases were gonnected | 
m with railways, and naturally so. When the 
doctrine first came into prominence the railway 
! companies were the only large bodies of tiadipg i 
companies, having at their command very large, 
hd capital and trying to engage in many specula- g 3 
mE tions not authurized by their constating instru- 
| ments. : 
From rail- Fron applying the doctrine to the railwax 

_ cae and other companies incorporated by Acts of 

| joint-stock Parliament, to applying it to other joint-stock 

| companies companies incorporated under the Companies 

O Acts, was but a slep, and the step was soou 

| taken. We have seen thet the Act of Parha- 

r ment createng a company was looked ujon as 
the instrument which limited the powers of the | 

company. The Memorandum of Association of 

à company incorporated under the Companies 

| Acts, was, asit were, the charter of such a 

company, and defined the limitation of the 


powers of a company to be established “under 
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(x) The East Anglian Railway Company v. The Eastern 
Counties Railway Company, 11 C. B. 775, 


- ()) to Beav. r, 
(2) 5 H. L. Cases 331, 
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the Acts(@). Lord Selborne in delivering 
judgment in Ashbury &c. Company v. Leiche (b) 
said: “ The Memorandam of Association is 
under that Act (meaning the Companies Act, 
1862) their fundamental, and (except in certain 
specified particulars) their unalterable law; 
and they are incorporated @hiy for the objects 
and purposes expressed in that Memorandum. 
lhe object and policy of those provisions of 
thea statute which prescribe the conditions to 
be expressed in the Memorandum, and make 
those conditions (excépt im certain points) 
unalterable, would be liable to be defeated if 
a contract under the common seal, which on 
the face of 1t transgresses tne lundamental law, 
were not held to be void and ulira vives of the 
company, as well as beyond the powers 
delegated to its directors or administrators. 
| am unable to see any distinction for this 
purpose between statutory corporations uuder 
the Reilway Acts, and statutory corporations 
under the Joint-Stock Companies Act of 1862.” 
The doctrine was called forth to prevent From Joint- 
e  .- a _ + Stock Com- 
railway companies from acting beyond their panesto all 
powers, It was then by analogy applied to a 
companies incorporated under the Companies created for 
Acts. From this, the next step was to apply 2 Special 
the doctrine to all corporations created for a — 


(a) Per Lord Cairns, L. C, In Ashéury Se. Company *, 
Riche, L. R, 7 H. L. 653 (668). 


(2) L. R, 7 H. L. 623 (693). r > 
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particular purpose. lus was done in ihe 
case of Baroness Wenlock v. The River Dee 
Company (c), where the House of Lords held 
that the law laid down by the Ashbury Cc. 
Company v. Riche (d) applied to all corpo- 
rations created for a particular purpose, and 
not only to companies created under the 
Companies Act, 1862. 

The doctrine of ultra vives having originat- 
cd in the best interests of trade and commgrce, 
has been applied to all bodies having powers 
delegated to them bv law either expressly or by 
implication, It is ia this sense that rules 
framed by the Court of Chancery or .by the 
High Courts have been held to be uliva vires, 
if they in framing such rules have gone beyond 
their powers (e). The powers of subordinate 
legislatures are also derived from the instru- 
ments creating them. And,if in framing any 
law they should violate*any of the powers, so 
laid down, such law will be held ultre vires 
of the legislature and thus null and void. fn 
each case the powers are limited to the “nature 
of the Act creating them. . 

From the history of the rise and progress 
of the doctrine of ultva vives, we see that it is 
another instance of judge-made law, that it is 
purely à creature of judicial decision? The 


() L. R. xo App, Cases, 354, —— 
(d) L. R. 7 H. L. 653. 


(e) Ante.«p. 3—4. 
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legislature had not provided for it directlv. 
We have seen that Lord Langdale in Colman v. 
The Eastern Counties Railway Company (ee) based 
his decision upon grounds of public policy and 
commercial necessity, to meet and provide for 
circumstances which called for the intervention 
of some strong hand. I casfhot do better than 
quote the words of Kindersley, V. C., in 
Attorney General v. Great Northern Railway 
Company (f), as to the reason of the creation 
of thé doctrine. “Now, why has the rule been 
established, that railway companies must not 
carry on “any business other than that for 
which they were constituted. It is because 
these companies being armed with the power 
ol raising large sums of money, if they were 
allowed to apply their funds to purposes other 
than those for which thew were constituted, 
might ecquire such a preponderating influence 
and command over some particulat branch of 
trade er commerce, as would enable,them to 
drive the ordinary private trader out of the 
field, and create in their own favour a practical 
monopoly, whereby the interests of the public 
would be most seriously injured." Another 
object of the creation of the doctrine was to 
protect’ shareholders by preventing their com- 
panies from engaging in hazardous enterprises, 





(ee) 10 Beav. 1. 
( 1 Dr. & Sm. 154 (159). m 
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and thus dissipating the corporate funds(g). 
But the pith of the dortrine being “lack of 
power," even the unanimous consent of all the 
shareholders will not cure the defect. “I must, 
in the absence of any legal decision, say, that 
| consider that the acquiescence of all the 
shareholders in sth transactions, afford no 
ground whatever for the presumption ol their 
legality” (4). And herein, we may say, that 
corporations and joint-stock companies differ 
from partnerships. In a partnership, alt the 
shareholders may combifie together and engage 
in undertakings which were not contemplated 
by iheir deed of partnership. They may thus 
vary their constating instrument. But a Joint- 
stock company except in certain particulars 
allowed by the Companies (Memorandum of 
Association) Act cannot do so(r). 

The doctrine being once firmly established, 
its operation could not *be controlled. Manv 
consequegces, undreamt of by the originators 
of the doctrine, followed in logical sequence. 
If all contracts made or purported to bë made 
by a statutory person, beyond ‘their powers 
were void, it followed that they could repudiate 
all such coniracts. Thus, the well-known 
maxim of the Common Law that a man'cannot 
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(3) E 4 — v. Great Northern Rathvay Com- 
pany, r Dr. & om. 154. 


(f) Colman v. The Eastern Counties Ry. Co, Yo Dena. r. 
(2) Ashdury Gc, Co. v. Riche, L. R 7 H. L. 655. 
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stultity himself was abrogated in favour of the 
doctrine; and, though, no individual will be 
allowed to plead want of authority in a suit 
on a contract entered into by him, a statutory 
person will always be allowed to take the 
defence that a contract is void because executed 
contrary to the provisiofis of its constating 
instrument (7). 

Corporations or joint-stock companies are 
incapable of mental expression except through 
reco ognised agents. The directors of a com- 
pany are the agents through which it acts. 
But is the company bound by al the 
acts of the Board of Directors? What, 
ifthe Board exceeds its powers? An act 
may be grira vres of the directors but 
intra vives of the company. Such acts may be 
cured by subsequent ratification by the 
company. Thus, in the case of Irvine v. The 
Union Bank of Austfalia(€), their Lordships 
of the Privy Council held, that borrewing by 
the directors of a joint-stock company in 
excess of the authority given by the Articles of 
Associaiion was ultva vives of the directors, but 
it could be cured by subsequent ratification by 
the company. But, if the directors enter into a 
contract which, is ultra vives of the company, 
the Boatd will not then be recognised as the 
agents of the company; and the maxim, 


(7) Hilly. Manchester and Salfard Water |Works Com- 
pany, 2 B. & Ad. 344; Balfour v. Ernest, 5 C. BO(N. S.) 601, 


(4) 2 App. 366. 
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Qui facit pev alium facit pev se, although the 
basis of the law of principal and agent, will 
haveno application. Corporations can be bound 
either by their own proceedings, or by those 
of their agents, within certain limits. Their 
authority is limited and regulated by the deed 
of settlement under which the corporation is 
constituted. "Therefore, they cannot be bound 
by the acts of those directors who go beyond 
the powers of the corporation itself. 

Onus of [t was formerly held that the ons of 





ie showing that the governing body had authority 

to enter into the contract was. upor the party 

alleging such authority. And the reason for 

the rule was apparently this: In the case of 

1 joint-stock companies, the legislature has 
| provided that all the world should have notice 
as to who were the persons authorised to bind all 


the shareholders, by requiring the co-partner- 

ship deed to be registered, and made accessible 

. toall. The stipulations of the deed,, which 

. . , restrict and regulate their authority, are 
obligatory on thosc who deal with the com- 

pany, and the directors can makè no contract 

soas to bind the whole body of shareholders, 

unless they are strictly complied — with(1). 

The case of Lhe Royal British Bank v. 

| Tavquand (m), lays down that everyone 
dealing with a corporation must be assumed 

. to have knowledge of a deed of this description. 
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] (I) Ernest v. Nicolls, 6 H. L. Cases 491, 
(m) 5 E. & B. 248; 6 E. & B. 327. 
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The Court of Queen’s Bench distinctly says 
that parties dealing with the directors of 
these joint-stock companies are bound to read 
the deed or statute limiting the directors’ 
authority. Parke, B., in Ridley v. Plymouth & 
Stonehouse Grinding and Baking Co. (n), laying 
down the same doctrine observes: “ The 7 & 
8 Vict., c. 110, § 7 (0), provides that there shall 
be no complete registration of such a joint- 
stock, company until à copy of their deed of 
settlement shall have, been delivered to the 
registrar of jotnt-stock companies. It 1s, 
therefore, competent to every person dealing 
with such a company to ascertain the objects 
of*the company, for the deed must specify 
them, and also who the directors are, and any 
person may find in the deed the duties of the 
directors and their powers as between them 
and the company. ‘Therefore, every person 
seeking to bind the company by a contract 
with the directors, must give some" proof of 
their authority." 

The Courts of India have simply been 
following in the footsteps of the Courts of 
England. Though the decisions of the English 
Courts are not binding on our Courts, still 
they offer a very valuable guide, especially with 
regard to a doctrine which may be said to be 


a special creation of the English Courts. 
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(2) 2 Ex. 711. í - 
(o) The Companies Act of 1844. 
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Thus we find in The matter of the Indian Com- 

pantes Act, 1866, and of the Port Canning Land 

Tn the Investment &c. Compamy, Ld. (b) Phear, J., 

d d laying down the law that if the directors of a 

` Companies joint-stock company engage in a business in 

l Act, ete Which they cannot engage according to the 
| plain meaning of the "Memorandum of Associa- 
tion, whatever is done by the directors, as on 

behalf of the company, must be treated as 

, having been done by them without authority, 
for their power, as agents of the company, did. 
not extend thus far, and they canid not acquire 
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power to bind the company, qua company, [rom 

any conduct on the part of the shareholders. “An 

incorporated company has power to do CVery- 

| thing which is not illegal or actually prohibited 

i to tt by the terms of its incorporation, This 
IS true as regards the means of carrying into 
i ellect the purposes for which the companv is 






incorporated. The princfple does not apply 
" outside that limit. The company is prolribited 
from engaging in undertakings which do not 
fall among the objects of its incorporation.” 
“ The interests of the public'on the one 
b hand, and of the shareholders on the other, 
BE require that the director: shall be rendered 
powerless to use the strength and the méans of 


the company, and to pledge its credit beyond 
the scope of them." 
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In the case of Shamnuggur Jute Factory 
Co. Ld. v. Ramnavain Chatterjee (q), the Court 
composed of Wilson & Porter, JJ., said: “The 
general principles of law applicable to this 
question are authoritatively laid down by the 
House of Lords in Ashbury &c. Co. v. Riche 
(vy), and „Attorney-General v. Great Eastern 
Railway Company (s) For the present 
purpose we think the result may be sufficiently 
stated by saying that the powers of a company 
depend upon its Memorandum of Association 
or other instrument of incorporation, and it can 
do nothing which that document does not 
warrant expressly or impliedly. A company, 
therefore, formed to carry on one trade cannot 
engage in another. Bui, on the other hand, 
this doctrine must be reasonably understood 
and applied. And a company, in carrying on the 
trade for which it 1s constituted, and in ‘ what- 
ever may be fairly regarded as incidental to, or 
consequential upon that trade,’ is free to enter 
into any transaction not expressly prohibited.” 
In Jehangir, R. Modi v. Shamji Ladha (t), 
Sarjent, J., in delivering judgment said: “A 
long series of decisions of the Courts of Law 
and Equity in England had decided that an 
incorporated joint-stock company can do no 
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(7) I. L. R, z4 Cal, x8 

(7) L R7 HL, 653 

(s) L. R, 5 App, Cases 173 

(Z7 4 Bom. H. C. R., 185 (190—191) 
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act whichis uot expressly authorised by the 
Act of Parliament under which it is incorporat- 
ed, or ihe deed of settlement of the company. 
It is, therefore, to the Memorandum and Articles 
of Association that we must turn to determine 
whether those transactions are expressly or 
impliedly authorised; or as it has been some- 
times expressed, whether they fall within the 
scope of the objects for which the company 
was established.....By the objects for which a 
company is established are of course meant the- 
operations to be carried out aftes the company 
is formed, and cannot refer to acis which 
precede the formation of the company, and 
which must ex necessitate ret have been per 
formed before the company can be said to have 
an object at all, or at least to be capable of 
realising one.” And further on, his Lordship 
speaks of the Articles of Association as ihe 
contract of partnership between the share- 
holders. * E 
We notice in this case that his Lordship 
was inclined to place the same yalue on the 
Articles of Association as on the Memorandum 
of Association. The Articles of Association 
do not define the objects of the company, the 
Memorandum does. The Memorandum of 
Association is unchangeable (except as to 
certain particulars), but the Articles of Asso- 
ciation cag be changed by the sharcholders. 
The Memorandum of Association defines the 
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scope, and the Articles of Association the pro- 
cedure to be followed in carrying out the scope. 
An act done against the objects as laid down 
by the Memorandum of Association, cannot be 
cured even by the unanimous assent of all the 
shareholders. But an act done in contravention 
of the Articles of Association can be cured by 
the ratification of the shareholders. “ With 
regard to the Articles of Association, those 
articles play a part subsidiary to the Memo- 
randum of Association. They accept the 


"Memorandum of Assctiation as the charter of 


incorporétion of the company, and so accepting 
it, the articles proceed io define the duties, thie 
rights and the power of the governing body as 
between themselves and the company at large, 
and the mode and form in which the business 
of the company is to be carried on, and the 
mode and form in which changes in the internal 
regulations of the company may from time to 
tune be made. With regard, therefore, to the 
Memorandum of Association, if you find any- 
thine*which goes beyond the Memorandum, or 
isnot warrdnted by it, the question will arise 
whether that which is so done is ulira vires not 
only of the directors of the company, but of 
the colupany itself, With regard to the Articles 
of Asswciation, if you find anything which, still 
keeping witlun the Memorandum of Association, 
isa violation of the Articles of Association, or 
in excess of them, the question *will arise 
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whether that is anything more than an act 
extra vives the directors, but intra vives the 
company (u)." 

Again in the case of Anandji Visvam v. The 
Nariad Spinning and Weaving Company, Ld.(v), 
the Bombay High Court held: “The company 
is, so to speak, identified by its Memorandum 
of Association. A person, therefore, who is 
asked to take shares in a projected company of 
which he is shown the Memorandum of Associ- 
ation, and consents to do so, does so upon the 
full understanding that the document shown 
him, or a true copy of it, will be registered as 
the Memorandum of Association. The company 
in which he agrees to take shares is the compauy 
to be incorporated by the registration of that 
document as its Memorandum of Association 
and no other company" (w). The judgment 
of the Court was delivered by Sarjent, J., but 
his Lordship had the advantage of having the 
casc ol Ashbury Gc. Co. v. Riche (x) before him, 
which was not decided when he delivered judg- 
ment in Jehangir Fe. Modi v, Sham ji Ladha (y). 

The doctrine of uliva vives applies to cor- 
porations or such persons as are clothed with 





(7) Per Lord Cairns, L, C., in Ashbury Railway Carriage 
and dron Co. v, Riche, L. R. 7 H. L. 653 (668). 


(7) I. L. R, 1 Bom. 320. i 


(w) See also Ju ze Overend Gurney & Co, L. R, 2 H, 
Lu 325 (369). 

(x) L. R. 7 F L, 625. 

(7) 4 Bom. H C. R., 185. 
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the characteristics of a corporation. Thus the 

Lord Chancellor of England is looked upon as 

a coiporation sole, and so is a bishop. In 

the course of these lectures I shall try and 

confine myself, as far as possible, to such corpo- 

rations or statutory bodies as we come across 

in India. lhere are many kinds of corporations 
recognised by the law of England but which 

do not exist in India. Thus we have no such 
corporation as a corporation recognised by the 
Common Law. Nor have we the ereat religious 
corporations of e England, to suppress whose 

powers and covetousness the Statutes of Mort- 

main had to be passed. We have, no doubt, 

our great religious endowments, but the Statutes 

of Mortmain were never made applicable to 

them (z). The doctrine of ultra vives will not Statutes of 
be made applicable as against them. The bri 
Mohunts or Mutwalis are simply trustees, and application 
if they do an act which they are not empowered “ — 
to do, it will be a breach of trust. They possess 

property on trust for the attainment and carry- 

ing into effect of the purposes for which they 

were originally created. They are consequently 

subject to the ordinary rules with respect to the 
enforcement of trusts. The consequences of Ura uires 


ultra vires and breach of trust are exactly the 8nd breach 








(s) Mayor of Lyons v. East India Company, 1 M, L. 

Á, 175; Attorney-General v. Stewart, 2 Mer. 143; Mifford v. 
Reynolds, 1 Phil, 185; Broughton v. Mercer 34 B. L. Re, 442; n 
Sarkies v. Prosonnomoyee Dassee, 1. L. R., 6 Cal, 794. 
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same; but we arrive at the same conclusion 
from different processes of reasoning. In the 
latter case it is a breach of duty which is in- 
volved and which invalidates the proceeding. 
In the former case it is lack of power and, what 
is more, the Courts refuse to recognize anything 
like a trust relation as between a corporation 
and its members. 

In India we have to deal with the powers 
possessed by the following bodies: 

(1) The Indian Legislature—it is a, 
statutory body created “by Act of Parliament 

with certain powers. 

(2) The Provincial Legislatures. 

(3) The Governor-General in Council. 
The Local Governments. 

(4) The High Courts. 

(3) The Boards of Revenue. 

| The last two bodies are often given powers 


io frame rules, &c., consisfent with certain Acts 


ot the Legislature. And, if in framing such 
rules they act beyond their powers, their acts 
are uliva vires], i 
(6) Corporations, which may include 
(a) District Boards ; 
(5) Municipalities. 
(7) Joint-stock companies. 
(8) Quasi-corporations. 
In considering the powers of the above 
bodies we must consider how they came to be 
created and what powers they possess, expressly 
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or by implication. What are the resuits of 
acts ior the performance of which certain 
formalities, which have to be gone through, are 
not observed? For instance, a Local Govern- 
mentis given powers to extend the operations 
of an Act to local areas within its government, 
and ceriaig things can only be done when the 
Act is extended to the area. If the Local 
Government prescribes the acts to be done before 
or at the time the Act is extended to ihe aree, 
what will be the effect of the notification ? Thus 
an order made by the'Lieutenant-Governor of 
Bengal under the Bengal Irrigation Act of 1876 
was published in the Calcutta Gazette on the 
2ath December, 1881, extending that Act io the 
district of Burdwan and providing that it should 
commence to take effect in that district on the 
ist January, 1882. B- a notification of the 
same date, purporting to be published under 
section 6 of the Act; the Lieutenant- Governor 
declared that the water of certain wvers and 
channels, including that of the river Banka in 
the district of Burdwan, would be applied by 
the Government for the purposes of the Eden 
Canal. It was held that the notification 
purporting to be made under section 6 of the 
Act was uliva vives and of no legal effect, 
having” been published before the Act was 
extended to the district of Burdwan and that 
the acts of the officers of Government under 
that notification with regard to the river Banka 
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were without legal authority (a). Here the 
Local Government had power to extend the 
Act and had power also to declare that tlie 
river Banka would be applied for the purposes 
of the Eden Canal. But simply because it 
did not observe the formalities required, the 
declaration was held to be null and void. 
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(a) The Secretary of State for India in Council vy. IVritya 
Gofal Audhicary, 1. L. R. 28 Cal, 487. 
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LECTURE Il. 





The General Nature, Import and Principles of 
the Doctrine. 

In our introductory lecture, we discussed 
briefly the origin, import and scope of the law 
of ultra vives. The term was defined to mean 
any act which 1s in excess of the powers of the 
person doing it (a). Stricto sensu, the term is 
applicable only, to such acts of a corporate 
body as 20 beyond the powers given to it, 
expressly or by implication, by its constating 
instruments. But in actual practice this signi- 
ficance of the term is not adhered to. At 
present, it 1s used in various senses, only two 
of which are proper and the rest improper. 

several decisions have been already quoted 
to illustrate the primary meaning of ultra vives. 
We have seen that the sovereign can create, 
directly or indirectly, corporate bodies and 
give them definite powers for the attainment 
of definite objects. So lony as they act withiu 
those powers for the attainment of objects for 
which they were incorporated, their acts are 
perfectly valid. When however they transcend 
those powers or engage in acts and transactions 
foreign to the object of their incorporation, 
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URE 


E iheir acts and transactions are said to bc 
B ultva vives. It should be borne in mind that the 
Br said acts and transactions are not, strictly 
speaking, illegal (though as a matter of lact 
i the epithet illegal is sometimes applied to 
them); they are ultra vives i. e, beyond 

authority. : 
Secondary This is the primary meaning of the term. 
meaning. There is another meaning called secondary. 
Vice Chancellor Kindersley in Earl of Shrews- 
bury v. North Staffordshive Railway Co. (b), 
recognised the two senses,when he says, 
“when you speak of ultra vires of the 
: company, you niean one or other of two things, 
l either that you can not bind al! the share- 
| holders to submitto it or that itis ultra vives in 
this respect that the legislature, lor instance, 
| having authorized you to make a railway, you 

cannot go and make a harbour.” 

Blackburn J., in Taylor v. Chichester & 
. Midhurs&s Ry. Co. (c), alter quoting this passage, 
develops the distinction indicated therein and 
points out the legal effects of the same. His 
. view seems to be that the corporation confers 
on its members certain rights and that it acts 
ultva vives when it overrides the same, even 
when it acts within its powers or has the con- 
sent of the majority of the shareholdéts to its 
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acts. Thus he says: “The rights thus con- The distinc 
ferred on the shareholders as between them plaimed. 
and the corporation are very analogous to 

those between partners ínter se and depend 

upon the naiure of the terms on which the 
partners entered on the joint speculation. Any 
shareholdeg has a right to object to any act 

being done which is in contravention of the 

rights thus given him. Though the majority 

of the shareholders, or even all but himself 
approve, yet he has a right to object to the 
making or enioraing of any contract to do anv 
unauthorized act which would affect his 
interests.” 





' From this it will appear that whereas 
ultra vires in the primary sense has regard to the 
rights or powers of the corporation, what is 
ulira vires in the secondary sense has regard to 
the rights or powers of the individual persons 
who happen io beits members for the tirge being. 
The corporation is, in the eye of law, an entity 
quite distinct from the corporators. The rights 
and interests* of the corporation are not 

À identical with the rights and interests of the 
corporators. Now it may happen that an act 
which is within the potential powers of a 
corporatson 1s not within its actual powers and 
that it can exercise its potential powers in no 
other way than by overriding the rights of í 
one or more of the corporators. Suck an act 
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is not absolutely ultra vives the corporation, 
for it has the potential power to do it; yet it 
is uliva vives in as much as 1t ought not to so 
exercise its powers as to prejudice the rights of 
any of its individual members without the 
consent of the latter. 

We come to this then, that in the case of an 
act which is ultva vives in the secondary sense, 
the corporation can do it with the consent of 
certain parties, but not in the absence of such 
consent; but that in the case of an act which 
is ultra vives in the pri mary sense, it can never 
do it. From this if would follow *that a 
shareholder may waive any right which is 
given to him for his own protection only, 
and if he has either expressly or tacitly done 
so, he can no longer object, and neither a 
stranger nor the body corporate itself can raise 
such an objection to a contract made by the 
corporation" (d). 

Hercin lies the importance of the Gistinc- 
tion between what is ultra vires in the primary 
sense and what is ultra vives in the secondary 
sense, In the former case, generally speaking, 
the defence of ultra vires can be set up by all 
parties under all circumstances; in the latter, 
it can only be set up by certain parties (for 


Heap sainia TT? HAS ARMEN 





Taal tla he he eh S a d bRNPPEu SIM HETA AE Ga diei rr Home, MAPA mc ronem abd Wü HDL td p heros petat v ache oheeant apa Pd gap PAP asi oii 


Railway Co. L. R. 2 Ex. p. 356. 


This point is discussed in Miners Ditch Co. v, Zellerbach 
37 California p. 543. See Brice on Ultra Vires p. 46. 


(7) per Blackburn T, in Taylor v. Chichester & Midhurst 
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example by an individual corporator whose 
rights are likely to be prejudiced by the intended 
act) under ceitain circumstances (if, for example, 
he has not waived his rights). 


We Lave seen that the individual members 
of a corporation have certain rights which thev 
may enforce against the corporation as also 
against third parties and that any act in 
coniravention of these rights is ultra wives. 
Noweit may be asked whether the recognition 
of ultra vives in thise sense is anything more 
than the*fact that the court would, under 
certain circumstances, prevent the majority of 
corpordtors from ccercing the minority. Now, 
though in fact, quite a number of cases of ultra 
vires in the secondary sense are also cases of 
coercion of the minority by the majority, yet, 
strictly speaking, the two are quite “istinct. 
There may be cases where there 1s no harsh o: 
unfair „treatment of the minority by the 
majority ; and yet the court would interfere on 
ihe gréuni that the act or transaction in 
question is #ltva vives in the sense that the 
corporation ought not to undertake it, there 
being* opposition from one or more of its 
members. It seems, therefore, reasonable ic 
recognise the setondary meaning of uliva vives 
as a distinct legal fact—distinct from cases ci 
coercion of the minority by the majority, as 
also from other kinds of transactions which the 
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court will not enforce on account of some 
informality attaching to them. 

We shall now consider briefly the improper 
meanings of ultva vives. The term, as has been 
already stated, has come to be used somewhat 
indiscriminately. In fact there has been a 
tendency lately to describe any act which goes 
beyond authority as ultva vives. 

I. As we shall presently see, the powers of 
those who act on behalf of corporations are 
defined and limited by the constating 
instruments. Acts which age in excess of 
powers so given to them are called uliva vives. 

2. There are certain acts or transactions 
which no corporation can do or undertake. 
These are sometimes called ultva vires. For 
example, the issue of shares transferable by 
deliverv before the English Companies’ Act of 
1867 was not permitted. Such issue of 
shares by directors of companies is called 
ultra vives (e). Similarly, payment of drvidend 
out of capital is ultva vives (f). 

3. The majority of corporators have, as a 
rule, the power to bind the minority. The 
courts however will restrain them if their 
conduct, on account of fraud or harshness or 
d treatment, is considered to be an abuse 


m 
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() Jn Re General Company Jor Promotion of Land 
Credit La R. 5 Ch. p. 363. 


(f) Towers v. African Tug Company (1904) 1 Ch, p. 558. 
See also (1904) 2 Ch. p. 234 ; (1906) 2 Ch. p. 378. 


—— m^ we wawipieri$ — 9 





+ 


THE GENERAL NATURE (XC. OF THE DOCTRINE. Sí 


of power. Such abuse of power by the majority 
has been called ultra vives. 

4. The powers of subordinate legislatures 
are defined and limited by their constitution. 
Any enactment in excess of their powers is 
ultra vives in the sense of being un- 
constitutional (g). 
| 5. Where the executive authority of a 
| State acts in excess of powers given to it by the 
| legislature, directly or indirectly, it is said to 

act uitva vives (Ih). 

” 6. And lastly, the acts of trade unions in 

excess of their powers have been in a recent 

case described as ultra vives: for example, 
payments out of union funds for purposes not 
authorised have been restrained as being ultra 

vives (1). 

The next question that arisesin connection Corporation 
with corporate acts and transactions is: How — 
does a corporation act or transact its business? 

«  QObviowsly it cannot act by itself; it can 
only act through and by means of certain 
real pérsons duly authorised to act on its 
behalf. Heré two topics present themselves 

$ for discussion. One of them relates to the exact 


LN 


(g) €f. Dicey, “The Law of the Constitution” 7th 
Edition p. 97 vide supra. 
(A) Instances of the ultra vives acts of subordinate 


legislatures as also of the executive will be found in chapters 
III & IV. 


(2) Parr v. Lancashire & Cheshire Mines Federation "d 
(1913) 1 K. B. p. À 
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nature of the relationship that subsists between 
(he corporation and its officials; the other to 
the requisites and provisions which should 
accompany the acis and iransactions of a 
corporation and which assure the world 
that they are its genuine acts and transactions. 
Under the first head, we shall have to treat of 
the law of agency as modified in its applica- 
tion to corporate bodies, and under the second, 

of formalities. 
"Pheir The officials of a corporation are generally 
p described as its agents, bat they are not agents 
in the same sense as the members of à partner- 
i ship concern are agents of each other. In 
| the latter, a partner has a general authority 
: to bind his co-pariners in respect of all acts 
and transactions coming within the scope ol 
the partnership business. The officials of a 
corporation, on the other hand, have their 
authority limited by the instruments which 
authorise them to act on behalf of the corpora- 
tion. Hence it follows that they cannot bind 
the company in respect of acts and transActions 
which go beyond their powers or which are not 
| incident to the legitimate exercise of the 
, same. They may make themselves liable? but 
| not the corporation ; and those who deal with 
| 
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them should look to them, but not to tke cor- 
poration. The latter are bound to consult the 
: instruments which authorise the officials. If 
| | ~ they do not, it is their own fault. 

| 
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These points were settled by Lord Wens- 

leydale in the case of Ernest v. Nicholls (f). 
Aiter pointing out that the law as to 
ordinary partnerships would be inapplicable 
to a company consisting of a great number of 
individuals, his lordship goes on to observe: 
“ The legislature then devised the plen of 
incorporating these companies in a manner 
unknown to the Common Law with special 
powers of management and liabilities, pro- 
viding at the same time that all the world 
should have nojice Who were the persons 
authorised to bind all the shareholders by 
requiring the co-partnership deed to be 
registered, certified by the direciors and made 
accessible to ail. 
: All persons therefore, must take notice of 
: the deed and provisions of the Act. If they do 
not choose to acquaint themselves with the 
powers of the directors 1t is their own fault, 
and ifethey give credit to any unauthorised 
persons they must be contented to look to them 
only and not to the company at large." 

Two points are made clear in this judg- 
ment. (1) A joint-stock company resembles a 
partnérship in certain respects, but the members 
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(7) 6H. L. C. p. 419, See also Smite v. Aull Glass Co. 
i1 C. B. p? 8975, (026-7) : Re County Life Assurance Co. L, R. 
5 Ch. 288. Fountaine v. Carmarthen Railway Co., L. R. 5 Eq. 
p.321. Mahony v. East Holyford Mining Co, L. R. 7 H. L. 
p. 893. Greenwoods Cas. 3 Do G. M. & G. p. 459. At 
Norwich Five Assurane Socie g8 L, V. 38. a 
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of the former cannot bind each other or the 
company, as those of a partnership. Only 
those who haveauthority to do so can. (2) This 
authority is not a general authority as ot a 
partner in a partnership, but is limited, and 
those who deal with the company are bound to 
take notice of the limitations. Mutatis mutandis, 
these remarks would apply to corporations in 
general. 

Formalities are requisites or provisions 
which accompany the acts and transactións of 
corporations. They aré meant to serve two 
purposes : (1) they protect the interests of the cor- 
poration and its members against the negligence 
and misdeeds of its agents or officials ; (2) their 
presence indicates to the outside world that 
the acts and transactions purporting to have 
been entered into on behalf of the corporation 
by persons claiming 10 represent it are the acts 
and transactions of the corporation itself and 
not of the said persons in thei: individual 
capacity. They are generally classed under 
three heads: (1) discretionary, (2) directory 
and (3) imperative. ° 

Discretionary formalities are those? which 
the officials of the corporation may comply at 
their own discretion, but for the omission of 
which they are not held responsible. ` 


Those are directory which the corporation 
can compel its officials to employ or comply 
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with, but as they do not form an essential part 
of any transaction, their omission does not, by 
itself, invalidate the transaction. 


As distinguished from the first two are the Imperative. 

imperative formalities which form an essential 
part of the transaction and the absence of 
which, genegally speaking, renders the transac- 
tion void and inoperative. This important 
distinction between imperative and directory 
formalities is very well brought out in Norwich 
ayn Co. Limited - Ex parte Bignold (k). 


“ [n ewamining the deed for this purpose, 
itis important to bearin mind an important 
distinction pointed out by Sir lames Wigram 
in Foss v. Harbottle (2 Hare 461) and followed 
in subsequent cases that the forms prescribed 
by a deed of incorporation for the government 
of a company are of two sorts, some are 
imperative, but others are only directory ; some 
in fact are of the essence of the contract and 
everything done in violation of it is void, 
others are merely directory and point out the 
modes by whieh the objects of the undertaking 
are to be accomplished.” 

Paving pointed out the distinction betwen 
the three kinds of formalities we shall now 
proccedeto del with directory formalities in 
gieater detail. 
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How far 
directory 
formalities 
affect cor- 
porate acts 
and tran- 
sactions. 
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As regards those formalities which are 
clearly directory, the principle of law is that 
their omission in a transaction does not in- 
validate the same and cannot be successfully 
set up as a defence in an action brought against 
the corporation to enforce claims arising out of 
the transaction, provided that the person 
dealing with the corporation has no notice 
(actual or constructive) of the informality in 
question. This was decided in Royal British; 
Bank v. Tuvquand (1). 4 

In this case, the plafntiff brought an action 
to eniorce the payment of f 1000/7 borrowed 
by the directors of à company on a bond in 
the name and under the common seal of the 
company. ihe directors were authorised by 
tne deed of settlement to borrow on behalf of 
the company “such sum or sums of money, as 
shall, from iime to time, by a resolution passed 
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U) Royal British Bank Mosi) D. & B. ! 
ó E. & D. Dp. 331-2. i ? = 
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e 

See also County of Gloucester Bank v. Rudry Merthyy 
steam & Home Coal Colliery Co. 4tsgs) 1 Ch. A í Ln Re 
flampshire Land Co. (1896) 2 Ch. 143) Ln Re Land Cred} 


Company of Lreland, exbarte Queren d, Gumey & C 
L. R. 4 Ch. 460. Fumney & Co. (1869) 


In Re County Life Assurance Company (1870) L. R. 


5 Ch 288. Mahony v. East Holvford Wining z 
L.R.7 H. L Se ford Mining Compan? (1875) 


In Re Scottish Petroleum Company (1883) 2 Ch D. 41 
B igecrsfaff v. Rowaffs IWharf Limited (1896), I C. te Á 
Ke Bank of Syria (1900) 2 Ch. 272. (1921) x Ch. TER, 


Shaw v, Port Phillip Goid M. ining Company (1884) r 
Q. D. D. 103. Ruben v. Great fingall “Consctidered n : 
K. B. 65o, also I. L. R, 36 Bom. 564. 
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at a general meeting of the company, be autho- 
rised to be borrowed." The company resisted 
payment on the ground that no resolution of any 
general meeting of the company was at any time 
passed authorising the making of the bond. It 
was held by Lord Campbell “that the bond 
cannot be rendered illegal and void from any 
irregularity in the proceedings of the company, 
nor even by an excess of authority, the plaintiit 
having acted with goodfaith and the shareholders 
not being prejudiced.” The case was referred to 
the Exchequer Chamber. Jervis C. J. in affirming 
Lord Campbell’s judgment said that the 
directors having an authority under the deed 
of settlement to borrow in the name, and 
under the common seal of the company, the 
plaintiffs, the creditors, had a right to infer that 
the former had done all such acts (viz, resolu- 
tions and so forth) as were necessary for making 
that authority complete for the legitimate 
exercise of the same. A 


Here the passing of a resolution by the 
company prior to the directors' exercise of their 
power to borrow is a directory formality. 
The court held accordingly that its omission 
did not render the borrowing transaction in- 
valid as against creditors who had acted in 
good faith. 


It would be instructive to compare this 
case with Irvine v. The Union Bank of 


5 


33 
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à Austvalia (m), the facts of which are as 
follows:—By the deed of settlement of a 
company it was provided that the directors’ 
power to borrow should not exceed a certain 
amount, though the power could be extended 
by the vote of one half of all the shareholders 
at a general meeting. The directors borrowed 
from time to time sums which exceeded the 
amount fixed by the deed of settlement. ‘The 
court on being satisfied that no resolution had 
been passed prior to the borrowing transactions 
extending the directors *poweg to borrow, nor 
there being any subsequent ratification of the 
same, held that the plaintiffs were not entitled to 
recover. Sir Barnes Peacock in giving the judg- 
ment of the court said: * This case should be 
distinguished from Royal British Bank v. Tur- 
quand. In that case Chief Justice Jervis remarked 
that the lender finding that the authority might 
have been made complete by a resolution had 
a right te infer the fact of a resolution. e 

j In the present case however the Bank 
| would have found that by the Articles of 
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| Asscciation the directors were expressly 
restricted irom borrowing beyond a certain 
" @ 
! amount, and they must have known that if the 
r general powers vested in the directors had been 
+ ® 

enlarged by a resolution, a copy M that 

(m) 2 A, C. 366. MEM 

| 2n See also Grant v. United Kingdom Switchback Ay. Coa, 
40 Ch. D. 145 (139). 
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resolution ought in regular course to have been 
forwarded to the Registrar of Joint Stock 
Companies in pursuance of sec. 153 of the 
Companies’ Act and would have been found 
among the records." 


Ihe vatio decidendi in  Ivoine v. Lhe 
Union Bank of Austvalia seems to be that as 
the directors were expressly forbidden to 
borrow beyond a certain amount, unless their 
powef had been previously enlarged by a 
resolution of the,shareliolders which would in 
due coursé find its way into the records of the 
Registrar's office, the plaintiffs were under an 
obliga tion to enquire whether in fact any such 
resolution as aforesaid had been passed and 
that having failed to do so, they had been 
affected with constructive notice of the 
informality, even though they had no actual 
notice of the same. . 


The two cases cited above have made the 
law as regards the liability of corporations in 
respect of transactions which are informal owing 
to the omission of a directory formality fairly 
clear. The courts will not allow a corporation 
to go-cots free merely because some provision or 
other relating to its internal management or 
concern had been omitted. On the other hand, 
they would hesitate to give relief to a person 
dealing with the corporation who had know- 
ledge of the informality and whose duty it 


OO THE GENERAL NATURE &c. OF THE DOCTRINE. 


was, therefore, to get the same rectified by bring- 
ing it to the notice of the members of the 
corporation. The courts have a duty towards 
the public as well as towards the members 

of the corporation, and the whole law on the 
subject of formalities, as we shall see, is based 
on a recognition of this double duty. 


Omission of The omission of a directory formality, we 
erecto , have seen, does not affect the rights of third 
may be parties dealing with the corporation in good 


arie A faith. But the law on this point goes further.- 
Where the omission of the directory formality 

in a transaction has been ratified or acquiesced 

in by those who are competent to act on 

behalf of the corporation, the latter will be 

estopped from setting up the informality as an 

answer to any claim arising out of the 
transaction. Here the question whether or not 

the other party to the transaction was aware of 
informality is immaterial. Mere ratification or 

~ continued acquiescence (provided it does not 
amount to a fraud upon the corporation) 

serves as a waiver of the informality. The 

leading case on this point is Bar gate v. 

Shortridge (n). 

By the deed of settlement the shareholders 

ofa banking company were not allowed to 

transfer their shares except upon notice to the 


(2) 5 H. L. C. p. 297. 24 L. J., (Ch) p. 457. 
. See also Murray v. Bush L. R. 6. H. L. 37, 


Re Royal British Bank, Waltons Case 26 L J. (Ch) 54s, 
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directors and on the consent thereto of a Board 
of Directors. Such consent had to be signified 
in writing signed by three directors at the least. 
Shortridge, one of the shareholders, transferred 
at different times, his shares to different persons. 
He sent proper notice to the directors and 
received baqk consent signed by the directors 
on which he made the transfers. Afterwards 
the bank got into difficulties and the directors 
as well as the creditors sought to impeach the 
validity of the transfers on the ground that the 
certificates. of cansent “were not in fact signed 
by a Board of Directors as required by the 
deed of settlement. The decision of the House 
of Lords was that the transfers were valid. 
“The auestion is’, said Lord St. Leonards, 
* whether or not a long course of dealing bv a 
corporation, contrary not to the real interests 
of the company or the bona fides of the transac- 
tion, but contrary to some of the terms of the 
deed urider which the company was^formed, 
shall or shall not be held to disentitle such com- 
pany to object to the particular rights, acquired 
by that course of dealing, as acquired in 
disregard of the deed of settlement.” The deed 
required that consent should be given in a 
particular form. But the directors having 
disregarded it not only in their dealings with 
Shortridge but from the very foundations of 
the company could not impeach the validity of 
the transactions they had entered into. 
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What are There remains one more question to deal 
directory 


formalities? With viz:—What are directory formalities? 


| From what has been already stated it will 
4 appear that formalities dealing with the internal 


arrangements and proceedings of a corporation 
are, generally speaking, construed as directory. 


! Such formalities relate to the «alling of 
1 meetings of corporations; serving of notices of 
j such meetings ; passing of resolutions by them; 
1 mode of doing business by officials; signing of 
l documents by them; getting the consent of- 


any particular official prior to«the affixing of 


iiv. 


, the common seal and so on. 

| As regards some of these matters, the 
i necessary formalities are laid down by the 
| constating instruments. But the public can 
| have no knowledge as to whether in every case 
| they have been complied with. They have a 
E right to assume that every thing has been done 
= et modo €» forma. Hence, as we have seen, their 
i i absence does not vitiate the transactions. 


There are other formalities beside these, which 
are known only to the officials of the corpora- 
tion and perhaps also to its members. A fortiori, 
their omission does not render any transaction 
invalid. . 

In Montreal and St. Lawrence Light and 
Power Company vw. Robert (o), the company 
tried to set aside a purchase on the ground that 
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the resolution of the directors which author- 
ized the completion of the purchase had been 
passed by an insufficient quorum. It was held 
that the purchase, being ultra vires, aiter the 
lapse of a specified time, became absolute. Lord 
Macnaughten in delivering the judgment of the 
court said: "* Tt is quite true that the bye-laws 
require the presence of three directors to make 
a quorum and only two attended on the 17th. 
But after all the bve-laws of a company are not 
public’ propertv. They concern matters of 
internal management.” Those who deal with 
them have no means of access tothem. There 
was nothing to put Robert on inquiry. The 
officials of the company furnished him witha 
copy of a resolution which purported to be a 
resolution of the directors dulv and regularly 
passed, (O3 the faith of that representation 
Robert altered ius position and parted with his 
property. lue company cannot now be heard 
to say to tue vendor, * youshould not hare given 
credit to what our people told you.” If such 
a plea were listened to, no one would be safe 
in dealing with a c mpany having private 
regulations of its own, inaccessible to the 
outside world, to which appeal could be made 
in case “oi need, to relieve it from solemn 
, Obligations or save it from a bad bargain." 
We now come to the subject of imperative Imperative 
formalities. Formalities are means devised by formalities. 
the legislature or by the corporation itself for 
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the purpose of protecting its interests. They 
are of the nature of restrictions imposed upon 
its officials to prevent them from rushing into 
hasty and unfortunate transactions. Who is 
to suffer if the officials do not take care to 
observe them? Several decisions have been 
quoted to show that in the case of directory 
formalities third parties with no knowledge of 
the informality can enforce informal acts and 
transactions in their favour. But this they 
cannot do if the formality is construed’by the 
court to be animperative one. The question, 
then, what is an imperative formality is a very 
important one. The courts in deciding it have 
had to keep the balance even between two 
complicating acts or interests: (1) those of the 
corporation, and (2) those of the public at 
large; and it is not easy to say how far it has 
been successful in its attempt. A careful 
perusal of the numerous’ decisions which have 
turned qn this point would lead one to conclude 
that no general proposition can be laid down 
which would unmistakeably guide us‘in every 
case in distinguishing between án imperative 
formality and a directory one. The courts 
have taken the facts of each case’ into 
consideration and have tried to give a*decision 
consonent with the principlés of aw and 
equity. Still the following propositions may 
be tentatively enunciated. 

First, it. may be laid down that if the 
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constating instrument of a corporation, whether 
a deed of settlement or a legal enactment, 
special or general, states difinitely that certain 
formalities must be observed in connection with 
transactions of a certain class, courts will 
construe the same as imperative. A series of 
decisions itlustrate this proposition. | 

In Homevsha:s v. Wolverhampton  W'worhs 
(p, the company was exempted from 
making payment in respect of work done in 


“excess of and outside the contract which was 


under seal, on the ground that there had been 
no contract in respect of such extra work in 
terms contemplated by the general and special 
atts which governed the company. 

In Leominster Canal Co. v. Shrewsbury 
etc. Railway Co. (q), an agreement on the 
part of the defendant company to purchase the 
canal of the plaintiff company was not enforced 
on the ground that the agreement was not 
under seal or signed by two directors of the 
railway company as required by the g7th. 
section of the Companies’ Consolidation Act 
(8 & 9 Vic. c. 16). This was exceptionally 
hard. on the plaintiff company, as on the faith 
of the, agreement they had withheld their 
bonafide opposition to an Act oi Parliament 
in favour of the defendant company and had 





(2) 6 Exch. 137. 20 L. J. (Ex.) 193. . 
(g) 3 K. & J. 654. 26 L. J. (Ch.) 764. 
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Express 
formalities. 
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themselves obtained an Act authorising the sale 
and purchase of the canal and had made certain 
payments by way of part-performance. 
So in Kirk v. Bell (vr), the deed of a joint 
| stock company required that the directors 
should not be more than seven or less than five, 
| and that three or more should censtitute a 
| Doard and be competent to transact all 
ordinary business. In course of time, the 
number of directors was reduced to five. Four 
of them executed a deed compromising a large- 
debt due to the company inelieu ofsa certain 
mining concern and covenanted with the debtor 
toindemnify him against certain Bills of Ex- 
3 | change. The debtor brought an action against 
r | the company for not indemnifying him. It was 
held that the covenant was not binding on the 
| company, for the transaction in question was 
| not ordinary business and no smaller number 
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| i than five was competent to put it through. 

: i Eo p The doctrine of imperative forrhalities 

| : | ye assumes spccial importance in the qase of 

E | formalities imposed by the Icgislatuie in man- 
P datory language. I! the legislature declares 


ea d that some business or transaction should be 
done in a particular manner and lays down tbe 
various steps of procedure, ihe, courts require 
Strict adherence thereto. In the absence of such 
adherence, the transaction is void and the 
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corporation, however just may be the demands 
against it, may be exempted from satisfying 
them. Thus in Hanson and another v. Cor- 
povation of the Village of Grand Mère (s), 
where the respondent corporation had guaran- 
teed debentures to a certain amount to be 
issued by a company by a bye-law framed 
under the Towns Corporation Act, (C. I. tit. zz 
Revised statutes of Quebec, 1888) it was held 
that the bye-law was ultra vives, in as much as 
it had not been submitted to the municipal 
` electors for their sanction nor to the Lieutenant- 
(xovernGct, as it should have been under the 
provisions of the Act. The legislature required 
that the bye-law in question should have been 
approved by the majority of the whole body of 
ratepayers and sanctioned by the Lieutenant- 
Governor. As it was admitted that the bye- 
law was not even submitted to the electors for 
their approval or to Lieutenant-Governor, the 
Judicial Committee of the Privy Council 
decided that the bye-law was ultra vives and 
the guarantee inoperative. 

Suppose, however, that, in fact, the bye- 
law was submitted to the electors, but that 
the* authorities did not observe all the for- 
malitres which the legislature had laid down in 
relatien to suth submission, would the infor- 
mality render the bye-law void? Brice on the 
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strength of decisions of the United States courts 
is inclined to think that the latter formalities are 
merely directory and that their non-observance 
would not render the whole transaction void. 
“Thus if the legislature provides, in addition 
to obtaining a vote, holding meetings ete., 
certain formalities as to time, place, or manner 
of obtaining such vote, &c. these afiditional 
requisites will—at least as regards innocent 
parties—be deemed discretionary, provided the 
vote has been defacto taken, the meeting 
held, &vc." (1). 

Municipalities and similar public bodies are 
charged to enter into certain classes of contract 
under certain formalities. These formalities 


are generally construed as imperative and’ 


their absence renders the contract void. The 
courts have gone so far as to hold that ina 
contract where there has been omission of an 
imperative formality, the Municipality can be 
charged with no liability whatsoever, even in 
tespect of work done by the other party jn 
pursuance of the contract. 

Section 174 of the Public Health Act of 
1875 requires that every contract made by an 
urban authority, whereof the value or amount, 
exceeds £50 must be in writing and sealed 
with the common seal of such authority. In 
the case of Young & Co. v. The Mayor etc, 
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of Royal Limington Spa (u), an engineer had 
done certain. works for the corporation, but 
there was no contract according to the provi- 
sions of the section. It was contended on 
behalf of the plaintiff that as the contract had 
been performed by the plaintiff and ihe defen- 
dant had the benefit of plaintiff's work, labour 
and materials, the defendants at all event were 
liable to pay a fair price. Lindley L. ]. 
overruling the contention observed as follows : 
“In support of this contention cases were cited 
to show that corporations are liable at 
Common Isaw quasi ex contvactu to pay for 
work ordered by agents and done under their 
authority — We have here to construe 
an ' Act of Parliament................ But contracts 
for more than £50 are positively required 
to be under seal, and in a case like that 
before us, if we were to hold the defendant 
liable to pay for what -has been done under 
the contract, we would in effect be re- 
pealing the Act of Parliament and depriving 
the ratepayers of that protection which 
Parliament intended to secure for them” (v). 
In India Municipalities, District Boards etc. 
are allewed by statute to enter into certain 
kinds of contracts under certain formalities. 


(u) (1883) L. R. 8 " Cas. 517. 

(2 L.R.8 Q. B. D. p. 579 at p. 585. 

See also British Pusulated Wire Company Lid, v. The 
Prescot Urban Disfri t Council Y, R. (1895) 2 Q. B. p, 463. 
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Our courts, following the decisions of English 
judges, have construed theim as imperative 
and held their absence to vitiate the contract 
ab initio (1c). 

We have said that the terms imposed by 
legislation in mandatory language are cons- 
irued as imperative, We may go further and 
say that the terms or provisions imposed by the 
constating instruments of a corporation, though 
not contained in any legislative. enactment, 
would be held by the courts to be imperative, 
| provided the language*s mandatory. Havwben v. 
/ Phillips (x) 1s a case in point. here by the 
b 





Articles of Association of a company it was pro- 
vided that a share holder could vote by proxy. 
But there was a provision which required that 
the instrument appointing the proxy should 
be attested. Chitty J. held that this provision was 
not merely directorv, but that attestation goes 
to the validity of a proxy, and that proxies 
who axe not atlested were invalid. (y). 
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(w) See RadAakisham Das v. The Municipal Board oj 
Benares 1. L. R. 27 All. p. soa, ° 
Ramaswamt Chelly v. Municipal Council of Tanjore 
Yi I. L. R. 29 Mad. p. 360. 
j ' T- Ahmedabad Municipality v, Submanjt Y, L. R. 27 Bom. 
i 
1 diis Tu 
r | m Abaji Sitaram v. Trimbak Municipality Y. L. R. 28 Bom. 
i ' ? . e 
24 Chairman South Barrackpur Municipality v. dniudya Nath 
: Chatterjee I. L. R. 34 Cal. 1030. . 
i (x) 23 Ch. D. p. x4. . 
i (») The question as to what language is mandatory is not 
i 2 easy of answer, The following cases may be referred to i 
‘d Kerry, Corporation of Preston 6 Ch. D, DP 463. 
$ = 
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The corporation has got the right under 
certain conditions to deprive its members of 
their rights, interests and franchises in the 
corporation. While exercising such a right, 
it is absolutely incumbent on the corporation 
to comply with all requisites and provisions 
laid down ether by the legislature or by its 
own constating instruments or by any rules of 
procedure which it has framed for its own guid- 
ance and lor that of its members. The courts 
construe formalities for the purpose of effecting 
a forfeiture gs strictly im perative. As James, L.J., 
says: “It was the established case of the Court 
of Chancery that no forfeiture of property 
cows be made unless every condition precedent 
had been strictly and literally complied with. 
A very little inaccuracy is as fatal as the greatest. 
Here the notice is inaccurate. It is therefore 
bad, and the forfeiture invalid.” 

The principle stated above has been fol- 
lowed in a large number of cases. In® many 


Julius %. Bishop of Oxford 5 A. C. p. 21,4. 

Liverpool Borough Bank v. Turner 2 De G FP. & f, 
p. 502. 

Re, General Provi lent Assurance Co. 38 L. J. (Ch) 320, 

Caldow v. Pixell 2 C. P. D. p. 567. 

Howard v. Bodingfon 2 P. D. p. 203. 

Hughesey. Sutheraand 7 Q. B. D. p. 160. 

Batthyany v. Bouch 5o L, J. (Q. B.) p. 421 

Williams daim—.Re Great astern Steamship Co. 53 L. 
T. p. 594. 

Bla x. (Villiams (1895) 1 Ch. p. 408 i 
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of them a very slight inaccuracy or omission 
has been considered fatal. Thus in Watson v. 
Eales(z), a forfeiture of shares was set aside on 
the ground that a notice to forfeit “ on Monday 
l the 7th" was insufficient, as the 7th was a 
Friday. In Cockerell v. Van Diemen's Land 
Co.(a), a forfeiture was declared bad in as 
much as no notice of forfeiture was left for the 
shareholder at his usual or last place of abode 
within the meaning of the Act which governed 
the company. In Johnson v. Lytiles Iron 
Agency (b), a forfeiture was held ,nvalid, on 
the ground that the notice of forfeiture claimed 
interest from the date of the call, instead of 
from the date fixed for payment. ae 
In Bottomley's Case (c), where the articles 
provided that the business of the company | 
should be conducted by not less than a specified 
number of directors, it was held that a for- 
feiture made on non-payment of a call, by 
~ less than the specified number was invalid. 
So in New Chile Gold Mining Co. (d) a 
former shareholder whose shares had been for- 
feited for non-payment of calls was allowed 
to prove for damages in the subsequent, liqui- 
dation of the company in as much as the 
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(s) 23 Beav. 294. Compare L. R. (2910) A. G, p. 317. 7 

| (a) 1 C. B. (N. S) 732. [| 

. | (2) 5 Ch. D. 687. | 
"1 (c) 16 Ch. D. 68r. . 

(d) 45 Ch. D. 598. " 
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directors had not given him any notice that if 
he failed to pay on or before the day appointed 
for payment, they might forfeit his share. 

The effect of the omission of imperative 
formalities is much the same as that of ultva 
vives transactions. 

First, no suit will lie on the transaction 
itself as itis void ab zmitio. But if one of the 
parties has received any benefit under it, he 
might be made iiable to account for it, or if 
third parties have acquired rights under it, 
they might be entitled to relief on equitable 
principles (e). Again, the absence of a formal- 
ity in a transaction will render it void, but only 
tc-the extent of the formality in question. 
Thus an instrument executed by th? corpora- 
tion may be void as a mortgage or a charge 
owing to the omission of a formality. Yet 
it may be binding as a bond (fj. And similarly 


(e) Re Romford Canal Co, 52 L. J. (Ch.) 729. æ 

But see Young & Co. v. The Mayor of Royal Leamington 
(1883) L. R. 8 App. Cas., 517. 

British Insulated Wire Company, Lid. v. The Prescot Orban 
Council (1895) 2 Q^B., 463. 

Also Radha Kissen Das v. Municipal Board of Benares, 
I. L. R. 27 All. 592. 

Ramaswamy Chetty v. The Municipal Counci? of Tanjore, 
I. L. R. 29*Mad. 360. 

Govind Chandra Dutt v, Chairman of Howrak Munici- 
ality, (Special Appeal No. 1328 of 1891, decided on the 
sth of Tune 1894). 

(f) Re Romford Canal Co, 52 L. J. (Ch) 729. But 
see also Svott v. Colburn, 26 Beav. 276; MeMasters v. Reed, 
1 Grant’s cases, 36. 
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a bond may be void through some informality, 
but an action will lie on the debt (9). 

Secondly, though it has been asserted that 
mere lapse of time does not disentitle the 
suffering party to an equitable relief, yet 
there may be such a delay followed by such a 
change of circumstances that 1t would be in- 
equitable to set aside the transaction un- 
attended by the requisite formalities (h). 

And lasily, systematic disregard of im- 
perative formalities may be considered a goad 
reason for upholding infosmal transactions. 
This was the point of decision in Waltiev's 
case. The deed of settlement oi the company 
laid down that, in the case of transfemeof 
shares, certain formalities should be complied 
with, otheiwise the transfer would have no 
force either in law or in equity. l'ifty shares 
belonging to the company were transferred and 
accepted by the transferee but none of the 
above “formalities were complied with except 
that an entry of the transaction was made in 
the share-ledger of the company. The Vice- 
Chancellor in giving judgment said: ‘ The 
formalities required by the deed may not have 
been, and I assume them not to have been, 
strictly attended to, or Mii carried into effect ; 
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(c) D'Arcy v. Tamar, ®t, Ry, Co, ], KR. 2 Ex. 158 at 
p. 162 per Bramwell, B. Aipding v. Todd, 3 C. P. D., 350. 

(4) Re Horence Land & Public Works Co. Nical’s case, ett, 
29 Ch. Ds p. 421 at pp. 420, 435, 436 per Chitty, J. 
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but, throughout all the transactions . . 

the requisitions and — RÀ" 
di the deed were (I may say) systematically 
disregarded . . . . . . . . There must 
be taken to have been an universal assent, as 
it seems to be, to disregard its provisions." It 
was held accordingly that the transferee should 
be placed on the list of contributories (2). 

The corporation as we have said more than 
once acts through its agents. Of these, there 
ære some who are entrusted with the control 
and management of the affairs of the corpora- 
tion. They arestyled variously as directors, com- 
missioners, trustees and so forth. In the execu- 
tien of their work, they are required to comply 
with various kinds of formalities laid down 
either by an Act of the Legislature, general or 
special, or by custom or by their constating 
instruments. We shall not enter into this 
subject here as it will be dealt with in a 
subsequent chapter. 

In our treatment of directory formalities 
we saw that their omission could be cured by 
ratification. What is ratification? We shall 
now go into this subject somewhat fully. 

By ratification is meant the act or acts 
by which a person on whose behalf an act has 
been done without his nni adopts it as 





(D Walters case—&Ke Vale of Neath, &c., 3 De G and Sm. 
149 at 156 See also Durzafe v. Shortridge, 5 "H. L.C, 297 
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hisown. Its principles are as old as any pro- 
position known to law, and are applicable to 
individuals and corporations, regard being had 
to the limited capacities of the latter. Rati- 
fication may be either express as, for example, 
Express. when the shareholders assembled in a meeting 
pass a resolution approving an, unauthor- 
ised act of its directors; or implied. A rati- 
fication is saidto be implied when it is not 
Implied. expressly made by those who are competent to 
make it, but may be reasonably inferred from 
their conduct. For example, when the share- 
| holders have notice (actual or constructive) 
that an irregular or unauthorized transac- 
tion has taken place and take no steps .to 
Acquies- repudiate it, the courts will construe their 
mM cence. silence and acquiescence in the irregularity 
as amounting to a ratification. This was 
established by Phosphate of Lime Company v. 
Green (f). 

‘By is articles of association, the Phosphate 
of Lime Co. was expressly prohibited from 
F 4 purchasing their own shares. The defendants 
| who had bought four hundred shares, being 
unable to take them up, borrowed £6500 from 
the company. When called upon to repay this 
amount, they entered into an agreement with 
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| (7) L R 7? C. P, 4a. 


2: Sce also London Financial Association v. Kelk 26 Ch. D. 
e p 107al p. r52, Mo Zungy, Mam on Insurance Co, Lid, 
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the directors by which the latter accepted the 
four hundred shares, which they thereupon 
cancelled in satisfaction of the debt and gave 
them a discharge. At a meeting of the share- 
holders held subsequently it was agreed that 
the company should go into liquidation and 
its business be transferred to a new company 
with a reduced capital. At this meeting an 
account was handed round in which the sum 
of £4000 was set down as the price of the 
shares cancelled and the account of the de- 
fendants was credited with £ 4000 as per shares’ 
forfeited account. In an action brought by the 
liquidator of the old company for the recovery 
ofthe £6500, it was held that the shareholders 
had by their acquiescence ratified what they 
had done, in as much as the shareholders in 
assenting to the transfer of the old to the new 
company bad knowledge or the opportunity 
or means of knowledgé that such transier was 
in partebased upon the cancellation of «he 400 
shares. 

As to what would amount toan implied 
ratification, Brett, J., said: “ Now in order to 
establish a case of ratification, it seems to me not 
necessary to prove absolute knowledge on the 
part of the shareholders . . . . . . ... 

. °. [t was sufficient to show that facts 
were made known to the shareholders, into the 
effect of which they might and ought to have 
inquued, aud to which they ought “to have 
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objected at the time, unless they intended to 
adopt the transaction" (£). 
| From the passage quoted above, it is 
: abundantly clear that for purposes of implied 
ratification, actual knowledge of the trans- 
action in question is not necessary. If the 
shareholders are in possession of the means of 
knowledge, that is, knowledge of such facts 
as would, if followed up, lead them to the 
actual knowledge of the transaction, they 
would be held to have ratified the same. 
if they did not take, In time, any steps to 
repudiate it. But it should be borne in mind 
that to hold the shareholders responsible, it is 
not enough to prove that they knew thet 
certain transactions, which in fact were ir- 
regular or unauthorised, had taken place: it 
must be proved further that they knew that the 
transactions in question were irregular or un- 
authorised. This was decided in Spackman v. 
Evans (Lj ^ i 
By the deed of settlement, the members ol 
a joint-stock company were allowed to retire 
on certain terms. The company got into 
difficulties and it was agreed at a meeting of the 
shareholders that on certain conditions dissent- 
ing members might withdraw. Spackman, one 
of the shareholders, entered into an agreement 











á WLR 7C ds 
U) L. R3 H. L. 171. 





* 





eer 


i 


- rer rapiti iiilr i ere pia E) ceti wo mn 9 


THE GENERAL NATURE ÁC. OF THE DOCTRINE. 79 


with the directors which allowed him to retire 
on conditions which were not those named in 
the deed of settlement nor those which were 
agreed to at the meeting referred to. No 
notice of the conditions arranged between 
Spackman and the directors was communi- 
cated to the shareholders, though the fact of 
his retirement was known to them. Twelve 
years afterwards a winding up order was made 
and Spackman’ s name was placed on the list 


eof contributories. He objected, but the Court 


upheld the liquidator. ] 

The plaintif contended, among other things, 
that, assuming that the act of the directors in 
ablowing him to retire on conditions other 
than those named in the deed or agreed to 
at the meeting already spoken of was ultra 
vives the directors, the subsequent conduct of the 
shareholders amounted to a ratification. Lord 
Cranworth said: “ Looking to all which was 
thus dóne, I should certainly hold thatthe con- 
duct of the continuing shareholders amounted 
to a ratification of the illegal or irregular acts 
of the directors, provided it be clear that the 
shareholders knew’ that they were illegal or 
irregular” (m). His lordship found that in the 
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(m) L. R. 3 H. L- 171 aep. 194. 

see Re Florens Land amd Public Works. Nicols Case. 
29 Ch. D. 421 at pp. 435, 436, pet Chitty, J. “ Well, the persons 
who did this, that is to say, placed the shares in Mr. Davies’ 
name, were the new directors, and they were acting as agents 
of the company, but after the lapse of nine years, when the 


Qo THE GENERAL NATURE &c. OF THE DOCTRINE 


present instance no such knowledge could be 
imputed to the shareholders. They had the 
balance-sheets which showed cancellation ol 
a large number of shares. But there was 
nothing to show that these cancellations were 
based on transactions, illegal or irregular. 

For the purpose of proving agquiescence, 
then, it is necessary to prove knowledge (actual 
or constructive) of the irregularity or illegality 
in question. Mere lapse of time is not evidence 
E of such acquiescence, | As Lord C helmsford 
| observed in the case citede above: “It is 
necessary to consider the question of ac- 
quiescence apart from that of time . . . . 
>~. . . But mere time alone would never, 
in my opinion, grow into acquiescence. " 

When a corporation has received notice (7) 
(actual or construction) of an irregular or 
unauthorised transaction, it is its plain duty 
immediately to take steps to repudiate it. 
EE If it d&s not act promptly, but allotvs time 
T a to elapse, it will not be allowed to repudiate 
afterwards and will be bound by the irregu- 
larity. This point is well brought out in Lord 
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company has gone on and held its meetings and carried on all 
business on the footing of Mr. Davies and his nomences being 
the shareholders, would not the company be deemed to have 
acquiesced in that which, on the hypothesis, was a met excess of 
authority on the part of the directors," (The Italics are mine). 


"E (z) On what constitutes notice, see further Re Norwich 
ix Equitable Fire Assurance Society 27 Ch. D. zrs. 


Boschoek Proprietary Co, v, Fuke (1906) 1 Ch. 148. 
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Romilly's judgment in Heyman v, European 
Centval Railway Co. (o). 

In this case, a shareholder claimed to have 
his name removed from the list of shareholders 
on the ground that there had been suppression 
of material facts on the part of the directors. 
The court decided that there had been 
no such suppression; that even if there had 
been, the plaintiff had lost all his rights to 
relief by his delay. His Lordship observed: 
* There are three months at least and a portion 
of two mare wlnch he allowed to pass over 
without taking any step whatever. . . . . 
It is obviously of the utmost importance in 
tlfése cases that a shareholder should come at 
the earliest opportunity." 

The next question in connexion with rati- 
fication is, what acts mav be ratified : 

It has been established beyond controversy 
that an act which is absolutely ultra vives the 
corporation cannot beratified. 'The leading case 
is that of Ashbury C Co. v. Riche(p). It was argued 
in the Exchequer Chamber and the House of 
Lords. Both the courts afürmed the principle 
that a contract which is absolutely ultra vires, 
and therefore void at its inception, cannot be 
made valid by subsequent ratification, Black- 
burn, j., said: “I do not entertain any doubt 





(o) 7 Eq. 154 (169). l 
(A) 7H. L. Cases 653. 
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that if,on the true construction of a statute 
creating a corporation, it appears to be the in- 
tention of the legislature, expressed or implied, 
that the corporation shall not enter into a 

particular contract, every court, whether of 
law or equity, every court is bound to treat 
a contract entered into contrary to the enact- 
ment as illegal and therefore wholly void, and 
to hold that a contract wholly void cannot 
be ratified” (q). , 

But an act which is got absolutely ultra virée 
the corporation but ultra vives merely in refer- 
ence to the rights of its corporators, (that is to 
say, ultra vives in the secondary sense), may be 
ratified. Wehave seen that the corporation Can 
do certain acts with the assent of all the cor- 
porators which would otherwise be ultva vives. 
But whatever the corporation may validate by 
their previous assent thereto, they can also 
validate by subsequent ratification. Hence acts 


" which are ultra vives in the secondary sense 


may be ratified. 

“Tt is upon this principle,” says Mr. Brice, 
“though certainly it was not made the raite 
dectdendi—that Phosphate of Lime Co. v.. Green 
may be supported. It was not absolutely 
outside the power of the company to cancel the 
shares there in dispute l : 
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active powers then actually existing, and con- 
sequently it was ultra vives in the secondary 
sense—but having been acted upon and ac- 
quiesced in for a long time under circumstances 
which justified the inference that all the 
members were cognizant of, and not desirous 
to upset the proceeding, the presumption 
necessarily followed that they had approved 
and affirmed that which they could by 
taking the ordinary measure have directed 
Defore-hand"' (v). 

In Towers v. Afvican* Tug Company(s), it was 
held that^a shareholder in a limited company 
who with full notice or knowledge of the facts, 
higpself received part of the proceeds of an 
uliva vives act committed by the directors—such 
as a payment of dividend out of capital—and 
who still retained the money, could not, either 
individually or as suing on behalf of the 
general body of shareholders, maintain an 
action against the directors—apparentlvàmong 
other gounds on the ground of acquiescence. 

Further, as we have already seen, acts which 
are merely ulta vives the officials of a corpora- 
tion, but intra vives the corporation may be 
ratified. We need not labour this point as a 
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(A Brice on Vitra Vires p. 634. Itis worth noticing that 


in Phosphase of Lime Co. v. Green none of the learned judges 
seem to have considered whether the transaction was within 
the limits of the memorandum or consistent with the provi- 
sions of the Acts. 

Trevor v. Whitworth 12 App. Cas, 409 at pp. 426-7. 

(s) (1904) 1 Ch p. 558. 
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good many cases have already been cited in its 
support. But ratification of a past act ultra vires 
the officials does not extend to similar acts 
in the future. If the officials commit any 
illegality or irregularity, that may be cured by 
the corporators, if it is within their power to do 
so. But this ratification does not justify the off- 
cials in committing similar illegality or irregu- 
larity in the future. This was laid down in 
Ivvoine v. The Union Bank of Austvalia(t). There 
a company provided that the directors power to 
borrow on the credit of the company should 
not exceed a certain amount, though the 
directors could extend their power by one-half 
of the votes of all the shareholders given at a 
general meeting. The directors borrowed suins 
from time to time on credit. They obtained, 
without any authority, a letter of credit for 
£10,000 which was subsequently ratified. This 
letter of credit expired on the 29th March, 
1969, hut it was renewed and a sum of 10,000 
was borrowed on it. It was held that thie 
ratification of the letter of credit for «10,000 
by the shareholders did not-authorize the 
renewal of it or the acting upon it, after the 
time originally limited had expired. “ There 
is, said Sir Barnes Peacock, “a wide distinc- 
tion between ratifying d particular aet which 
has been done in excess of authority and 
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conferring a general power to do similar acts 
in future" (a). 

And lastly, acts which are irregular owing 
to the omission of a directory formality may 
be rendered valid by ratification. This follows 
from the very nature of directory formalities. 
But acts which are void in incepto owing to 
the omissión of an imperative formality can 
not, generally speaking, be ratified and made 
binding. They, as we have seen, form an essen- 
tial part of the transaction and in their absence, 
“the transaction IS void ab initio. But even here, 
under ceiain circumstances, the courts will 
allow the principle of ratification to operate. 
For example, a transaction which is void 
owing to the omission of the seal may be 
acquiesced in and the parties may be held 
liable (v). 

There remains one more question to be dealt 
with before we conelude this lecture viz., on 
| whom,is the onus of proof to show gaat the 
1 act or transaction complained of is ultva vives. 
Corporations, as we shall see, have all such 
i powers as are expressly or by implication given 
S to them either by the legislatures, or by 
Common Law, or by their own constating 
instruntenis. It is clear that in regard to acts 





i Set a A Daa aaa a 
| (2) 2 A. C. 3667 

(0) Ecclesiastical Commissioners v. Merralf, L. R. 4 Ex. 163 
Walter's Case: re Vale of Neath 3 De G. & Sm. 147; Walton's 
Case; Re Royal British Bank 26 L. T. (Ch) 545- Bargate y. 
SAeriridye 5 H. L, C. 297. 
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proof in reference to such transactions as are 
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and transactions which are apparently within 
their powers, express or implied, they will be 
presumed to be valid, unless those who impeach 
their validity are prepared to prove the 
contrary. But these are not the only powers 
which a corporation has. It is now established 
that in addition to its expressed and implied 
powers, a corporation has power'to do all 
such acts as are incidental to, and may reason- 
ably and properly be done under and along 
with, the main objects of its incorporation (w). 
The question is, in reference to these acts, 
on whom is the onus ol proof io Show that 
they are valid or invalid ? The older author- 
ities are inclined to take the view that the 
burden of proof is on the party who sets up 
their validity. Thus itis stated by the Court of 
Common Pleas in East Anglian Railway Co. v. 
Eastern Counties Railway Co.: “It isclear that 
the defendants have a limited authority only 
and areg corporation only for the purpose of 
making and maintaining the railway sanc- 
tioned by the Act and that the funds can enly be 
applied for the purposes directed and provided 
for by statute” (x). 

From this it would seem that the onus of 
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Cas. 473 at p. 478. Small v. Smith 1o App. Cas. ttg. 
Skamnugeer Jute Factory Co. v. Ram Narayan Chatterj, 
1. L, R. t4 Cal. p. 189 at p. 196. 


(5) 11 Ce B, p. 775. 
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incidental to and may reasonably and properly 
be done under the main objects of incorpora- 
tion would be on the person who sets up their 
validity. But the more recent authorities are not 
prepared to accept this view, as would appear 
from what Lord Wensleydale says in Scottish 
North-Eastern Railway Co. v. Stewart. “ There 
can be no doubt that a corporation is fully 
capable of binding itself by any contract under 
its common seal in England, and without it 
in Scotland, except when the statutes by which 
it is created or registered expressly or bv neces- 
sary implication prohibit such contract between 
parties. Primd facie, all its contracts are valid, 
and it lies on those who impeach any contract 
to make out that it is avoided" (y). 

This is perhaps going from one extreme to 
another. The doctrine of onus of proof must be 
reasonably applied bv the court, hav ng regard 
to the special facts and circumstances zei the 
case beforeit. It may, however, be asserted that, 
generally speaking, the acts oí a corporation 
are to be assumed to be valid and that it is 
for the party who challenges their validity to 
show thecontrary. But in regard to acts which 
are clearly and manifestly beyond its powers, 
no such. presumption as to their validity will 
be made and the onus of proof would be on the 
party who sets if up. a 





( y) 3 Macq. 382 at p. 415. - 
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The Government of India. 


In this chapter and the following we shall 
discuss the powers of the Government oi India 
and the local Governments with special refer- 
ence to the doctrine of ultra vives. 

The powers of the Government of India 
are of a two-fold character, executive and 
legislative. The former are exercised by the 
Governor-General in Councit composed of (I) 
the Governor-General (IT) the ordinary members 
and (III) the extra-ordinary members (if there 
be any). The latter are exercised by the same 
body enlarged for the purpose of legislation 
by the addition of nominated and elected 
members. The Governor-General in Council 
constituted as above for purposes of legislation 
will hg referred to as the Indian Legislature. 

Now as to the powers of the Indian 
Legislature. 

The Indian Legislature as.it exists today 
was established by the India Councils Act 
(24 & 25 Vict. c. 67.) in 1861. Section 22 of the 
Act enacts as follows :— 


The Governor-General] in Council shall. 


have power at meetings for the purpose of 
making laws and regulations as aforesaid, and 
subject to the provisions herein contained to 
make laws and regulation . . Provided 
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always, that the Governor-General in Council 
shall not have power of making any laws or 
regulations which shall repeal or in any way 
affect any of the provisions of this Act: 


Or any of the provisions of the Acts, 3 & 4 
Will. IV. c. 85 and 1x6 & 17 Vict. c. 95 and of 
17 & 18 Vici. c. 77, which after the passing of 
this Act shall remain in force: 


Or any provision of Act, 21 and 22 Vict., C. 
106 entitled ‘ An Act for the better government 
of India’; or of the Act, 22 and 23 Vict., C, 41 
to amend the samt: 


Or any Act enabling the Secretary of State 
in Council to raise money in the United 
Kingdom for the Government of India : 


Or of the Acts for punishing mutiny or 
desertation in Her Majestvs army or in Her 
Majesty's Indian forces respectively ; but subject 
to the provisions contained in the Act, 3 & 4 
Will, IV. c, 85, s. 73, respecting the ‘indian 
Articles of War : 

Or any provisions of any Act passed in the 
present session Of Parliament, or hereafter to 
be passed, in any wise affecting Her Majesty’s 
Indian territories, or the inhabitants thereof : 

Or which may affect the authority of 
Parliament, or the constitution or rights of the 
East India Company, or any part of the un- 
written laws or constitution of the United 
Kingdom of Great Britain and Ireland, whereon 


I2 


a & 


Qo THE GOVERNMENT OF INDIA. 


may depend in any degree the allegiance of 
any person to the Crown of the United King- 
dom, or the sovereignty or dominion of the 
Crown over any part of the said territories". 


It is clear from the section quoted above 
that the Indian Legislature like Colonial Legis- 
latures is limited in its powers. It has not got 
the omnipotence of Parliament. In the first 
place, its powers are derived from statutes 
passed by Parliament and may be taken away 
by Parliament. In the second place, it has 
been invested with the powemof making laws 
and regulations on certain specified subjects. 
And lastly, its general powers to legislate on 
those subjects have been restricted by certain 
prohibitions. 


The powers of the legislature of this 
country have been the subject of judicial 
controversy. The leading case is R. v. Burah(a). 
In that case Lord Selbourne discussing the 
constitution of the Indian Legislative observed 
as follows: “ The Indian Legislature has powers 
expressly limited by the Act of Imperial Parlia- 
ment which created it ; and 1t can of course, do 
nothing beyond the limits which circumscribe 
those powers. But when, acting within these 
limits, if is not in any sense an agent or 
delegate of the Imperial Parliament? but has, 

. and was intended to have, plenary powers of 
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legislation, as large, and of the same nature, as 
those of Parliament itself. The established 
Courts of Justice, when a question arises 
whether the prescribed limits have been ex- 
ceeded, must of necessity determine that ques- 
tion; and the only way in which they can 
properly doeso, is by Icoking to the terms of 
the instrument by which, affirmatively, the 
legislative powers were created and by which 
negatiyely they were restricted." 

From the words quoted above it is clear 
(1) that the Indián Legislature is limited in its 
powers; (2) that the Courts of Justice are 
entitled to enquire whether the Legislative has 
in any particular case acted beyond its powers 
and (3) that though the Indian Legislative 
derived its powers from Parliament, it is not 
an agent of the latter, but that it exercises 
powers as large, and of the same nature, as the 
latter. It was necessary for Lord Sel®surne 
to decide the last point having regard to the 
fact that the High Court of Calcutta had 
held in the abave case that the Indian Legis- 
lature being in the position of an agent of the 
British Parliament could not delegate its 
legislative functions to a third person. 

Having plenary powers of legislation, the 
Indian Legislature can legislate either abso- 


lutely or conditionally; in the latter case ' 


leaving to the discretion of some external 
authority the time and manner of carrying its 
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legislation into effect, as also the area over 
which it is to extend. 

We have seen that the Courts of Law are 
competent to inquire into the question of the 
validity of the Acts of the Indian Legislature. 
Suppose it decides any such Act to be in- 
valid, being beyond its powers. What 1s the posi- 
tion? The judges are entitled to refuse to give 
effect to the Act or any of the provisions of 
the Act as being ultra vives. 

Having discussed , the nature of the legis* 
lative powers of the Indian Isegislatyire, let us 
now pass on to the restrictions that have been 
imposed on it. Section 22 of the Indian 
Councils Aci 1861, as we have seen, has imposed 
several restrictions on ihe capacity of the 
Indian Legislative by a number of provisoes 
one of which is as follows: 

“The Governor-General in Council shall 
not have the power of making any laws or 
regulations which shall repeal or in any way 
affect any provisions of any Act passed in 
this present session of Parliament......in any 
wise altecting Her Majesty’s Indian territories 
or the inhabitants thereof.” 

Reliance has been placed on this proviso for 
the contention that the Indian Legislative can- 
not pass any Act affecting the High Courts on 


- the ground that it would affect the provisions 


of the Indian High Courts Act of 1861, being 
an Act passed in tFe same session of the Parlia- 
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ment as the Indian Councils Act, 1861. It has 
been held however that having regard to 
section 9 of the Indian High Courts Act of 186r, 
as also to certain clauses in the Letters Patents 
establishing the several High Courts, the 
Indian Legislature is competent to aifect or 
alter their jurisdiction. In this connexion, 
Lord Selbourne observed as follows in the 
case already mentioned (R. v. Burvah): * The 
question, therefore, is, whether an exercise of 
the legislative power of the Governor-General 
in Counc]l purporting to exclude the juris- 
diction of the High Court within the particular 
districts 1s inconsistent with any of the provi- 
sions of 24 & 25 Vict. C. 104? Now it appears 
to their Lordships from the express terms of 
the Act 24 & 25 Vict. C. 104, that (unless there 
should be anything to the contrary in the 
Letters Patent under which the High Court is 
established), the exercise of jurisdiction in any 
part of Her Majesty’s Indian territories by the 
High Courts was meant to be subject toand not 
to be exclusive of, the general legislative power 
of the Governor-General in Council........ — 
Lastly, by Letters Patent of the 28th December 
1865 (cl. 44), it is “ ordained and declared that 
all the provisions of these our Letters Patent are 
subject to the legislative powers of the Gover- 


nor-General in Council, exercised at meetings for. 


the purpose of making laws and regulations." 
The question was again raised in Thornton 
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v. Thornton (b). In that case, the petitioner, a 
European British subject 1esident at Secun- 
derabad (Deccan), sued fora divorce alleging 
against the respondent various acts of adultery 
committed at Secunderabad. 

The question arose whether sec. 2 of the 
Indian Divorce Act (IV of 1861) wes ultva vives 
and, as such, incompetent to confer jurisdiction 
on the Bombay High Court to try the suit 
under the provisions of that Act. . 

Sec. 2 is as follows : j 

“This Act shall extend to thee whole of 
British India and (as far only as regards British 
subjects within the dominions hereinafter 
mentioned) to the dominions of Princes and 
States in alliance with Her Majesty.” 

It was contended in this case that in as 
much as the Governor-General in Council is 
authorised under sec. 3 of the Indian High 
Course, Act (28 & 29 Vict. c. 15) to confer juris- 
diction on High Courts, in regard to British 
subjects resident within the dominions of 
Native States by an executive art, he was not 
competent to do so by legislation and that 
therefore sec. 2 of the Indian Divorce Act was 
ultra vives. Scott, J., in deciding against this 
contention held that the-Indian. Legislature is 
competent to alter the jurisdiction of the High 
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(6) I. L. R. 1o Bom. 422. See also A, v, Meares, 14 B. 
L. R. 106.- In the matter of the petition of Feda Hossein, 
I. L, R, 1 Cal 431. 
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Courts and that this general power was not 
taken away by the fact that a special power of 
altering the limits of jurisdiction by an exe- 
cutive order had been conferred by 28 & 29 
Vict, c. 15, sec. 3. 

We now pass on to another restriction vig, 
“The Governor-General in Council shall 
not have the power of makinz any laws or 
regulations which shail repeal or in any way 
aifect any of the provisions of the Government 
of India Act, 1858.” Section 55 of the latter Act 
lays down that a]l persons and bodies politic 
shall and may have and take the same suits, 
remedies, and proceedings, legal and equitable, 
against the Secretary of State for India as they 
could have done against the Company. 

The question arose in the recent case of 
secretary of State for India v. Moment (c), 
whether Sec. 41 Cl. (b) of the Lower Burma 
Towns & Villages Act (Burma Act No. IV of 
1898) was ultra vives and inoperative, having 
regard to the restriction mentioned. 

It was contended on behalf of the 
Secretary of State before their Lordship; in the 
Privy Council that Sec. 65 of the Government 
of India Act, 1858, was not intended to place a 
fetter on Indian Legislatives and that they 

were competent to vary the rights which 


(c) 17 C. W. N. p. 169. Sec. 41 Cl. (b) is as follows :— . 


* No civil courts shall have jurisdiction to determine nay 
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claim to any right over land as against Government: 
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private individuals had against the East India 
Company. But it was held by their Lordships 
“that the effect of Sec. 65 of the Act, 1858, was 
todebar the Government of India from passing 
any Act which could prevent a subject from 
suing the Secretary of State for India in Council 
in a civil court in any case in which he could 
have similarly sued the East India Company" 
and that the Governor-General in Council not 
having the power under the proviso to Sec. 22 
of the Indian Councils Act of 1861 torepeal or 
in any way affect amorigst other matters, any 
provision of the Government of India Act 1858, 
Sec. 41 (b) of Act IV of 1898 (Burma) which 
debars a civil court from entertaining any 
claim against the Government to any right 
over land was ultra vives, and of no effect. 

There is one more rather important res- 
triction which we shall notice before we leave 
this part of the subject and which is in the 
following proviso to sec. 22. ~ 

“The Governor-General in Council shall 
not have the power of making any laws or 
regulations which may affect the authority of 
Parliament, or the constitution and rights of 
the East India Company, or any part of the 
unwritten laws or constitution of thé United 
Kingdom of Great Britain and*Ireland; where- 
on may depend in any degree the allegiance of 


i any person to the Crown of the United King- 


dom, of the sovereignty or dominion of the 
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Crown over any part of the said territories." 
This proviso has been the subject of judicial 
consideration in the well-known case of Amir 
Khan (6 B. L. R. 392). In that case, Amir 
Khan was arrested and imprisoned under 
Regulation III of 1818. Amir Khan applied for 
a writ qf Habeas Corpus, on, among other 
grounds, viz., that Regulation II] of 1818 which 
takes away the liberty of the subject and 
deprives him of the elementary right of being 
heard in a Court of Law is ultra vives, in as 
much as it affects part of the unwritten law 
and the constitution whereon allegiance of the 
subject depends. It was argued that the alle- 
glance of a subject could be demanded only on 
the ground that the Crown afforded protec- 
tion and that therefore any Act of the Legisla- 
ture which deprived the subject of protection 
affected the allegiance of the subject to the 
Crown. Markby J. in overruling this conten- 
tion observed as follows :— The allegiance of 
a British subject in no way whatever depends 
on the existence or non-existence of such a 
power as conferred by the Regulation of 1818. 
I wholly repudiate the doctrine contended for 
that the allegiance can by any possibility be 
legally affected by the mere withdrawal from 
the subject of any right, privilege or immunity 
whatever.” . 

“ Besides the formal power of making 
laws through the Legislative Council, the 
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Governor-General in Council under an Act of 
1870 has power to legislate in a more summary 
manner by means of regulations for the 
government of certain districts of India of a 
more backward character...... OEE EP TEE 
Under a section of the Act of 1861 the Governor- 
General has also power, in cases of emergency 
to make temporary ordinances which are to be in 
force for a term not exceeding six months" (Zhe 
Government of India by libert p. 145, 3rd edi- 
tion) (d). l 
An interesting questioun hasbeen raised in 
ihe courts of this country viz, whether the 
Indian Legislature is competent to legislate 
for offences committed on the high seas. In 
R. v. Aloo Pavoo(e, Sir H. Roper observed that 
“when the legislature of Great Britain pro- 
posed to itseli io delegate legislative powers 
with regard to India and the courts’ therein to 
the legislative council of India, it is reason- 
able to suppose that it was intended to relegate 
to such legislative council power to prescribe 
the law to be administered as well with res- 
pect to offences committed on the high seas and 
prosecuted in India as with respect to offences 
committed on the Indian soil" This view was 
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(2) This point was taken in a later caso, Aer Caufman v. 
The Government of Bombay, 1. L. R. 18 Bom. 636, and over- 
ruied See The Government of India Act 1870 and The Indian 
Council Act 1861, Sec. 23. 
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questioned in a Bombay case (f), if not 
definitely overruled. The point again came 
up for consideration in R. v. Kastya Rama‘). 
West, J., inclined to the view that the Governor- 
General in Council has no power to legislate 
for offences committed on the high seas beyond 
the territerial limits. 


There is no doubt that the Indian Legis- 
lature is competent to legislate with reference 
to the territorial waters. It can also legislate 
with reference to British Indians on the high 
seas beyond thé territorial waters(h). The ques- 
tion 1s, has it got a power to legislate generally 
with reference to the high seas? Having 
regard to the fact that the Indian Legislature 
isa non-sovereign body and to the theory of 
international law that territorial sovereignty 
does not extend beyond the territorial limits, 
it may be laid down that the authority of the 
Indian Legislature does not extend beyond the 
territorial waters. It should be noticed how- 
ever that by the Indian Marine Service Act 
1884, sec. 2.(47 & 48 Vict. c. 38) the Indian 
Legislature has been specially empowered to 
make laws for all persons employed or serving 
in, op belonging to the Indian Marine Service, 
provided that a law* made under the section 

shall not apply to any offence, unless the vessel 


(2) 8 Bom. H. C. R. (Crown Cases) p. 63. - 
(hk) See Sec. 22 of 24 and 25 Vict, C. 67. 
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to which the offender belongs is at the time of 
the commission of the offence within the limits 
of the Indian waters as defined by the Act. 

Sec. 3 of the Act defines the expression 
* Indian waters" so as to include the high 
seas between the Cape of Good Hope on the 
west and the straits of Magellan on.the east 
and all territorial waters between these limits. 
Then under this Act the Indian Legislature 1s 
specially authorized to legislate for offences 
committed on certain parts of the high seas 
by persons employed in the dadian, Marine 
Service. 


We now turn to the powers of the Govern- 
ment of India in their execulive capacity. A 
detailed examination of these powers would be 
outside the scope of this work. We shall 
confine ourselves to the consideration of the 
extraordinary powers that have been conferred 
on the.Government by legislation. It is one 
of the principles of English law that no- 
body's property or liberty should bein jeopardy 
except under the sentence of a competent 
court of law. This is also the guiding principle 
of British administration in this country. 
But certain exceptional powers have been 
conferred on the Indian executive which 
authorise it summarily to arrest and imprison 
individuals, as also to confiscate their 
property without giving them any opportunity 
to be heard in a court of law. Bengal 
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Regulation III of 1818 enables the Governor- 
General in Council to arrest and imprison 
any person under a warrant issued under the 
hegulation. À person so arrested and 
imprisoned has no remedy in a court of 
law, a warrant of commitment being a 
sufficient authority for the detention of the 
person in any fortress, jail etc. Even if the 
warrant was issued after the arrest, that 
would not justify a court of law in questioning 
the legality of the detention under the 
Regulation (z). ` ` 

lt was contended in the case of Amir 
Khan already cited that Regulation HI of 
1918 contemplated alien political prisoners 
and did not extend to natural-born subjects 
of Her Majesty. This contention was overruled 
by Markby, J., who observed as follows :—* I 
think the power of arrest and imprisonment 
is given quite generally and the Governgr- 
General in Council is made the sole judge of 
the necessity of using it.” 

A similar power has been conferred on 
Government with reference to the arrest and 
detention of foreigners in this country. Act IH 
of 1864 giyes power to the Government of India 
as also to the Local Governments to order any 
foreigner to remove himself from British India, 
and in default to arrest and imprison him, 
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upon such terms and conditions as the Govern- 
ment may deem sufficient for the peace and 
security of British India and of the allies of 
His Majesty and of the neighbouring Princes 
and States. 


In the case of Alter Caufman v. Government 
of Bombay (j) where the Government under 
the above Act, had ordered Caufman and 
two others, all foreigners, to remove them- 
selves from British India and had them, on 
their default, arrested and imprisoned, it was 
argued on behalf of the: prisoners that the 
imprisonment was illegal, in as much as Act 
II] of 1864 was intended to be applied to 
assure peace and security, and that the arrest 
of the prisoners, being not lor that purpose, 
was illegal. Sterling, J., in overruling this 
coniention observed that the Act gave the 
fullest power to the Government to order any 
fqreigner to remove himself from India, that 
the Government was the sole judge of what 
was necessary for the peace and security of 
British India and that if it acted according to the 
letter of the Act, the courts could not enquire 
into the sufficiency of its reasons for so acting. 


In exercising such extraordinary powers 
mentioned above, the executive should act in 
accordance with the provisions of the Act 
which gives them the power. First, it should 





Np. uerunt AEN RA DN dli Aae ape HALO DH mit 


(7) L L. R. 18 Bom, 636. 


GN Ee UE dura i Ki cami AM à ad XerwaE NER o ws xe 











SRI SRS Fe Ges E dE 
S" a Fu; A 


* e, 


SE ~~ 
=a ~ a ~ 





THE GOVERNMENT OF INDIA, 103 


not go beyond the Act; and secondly, if any 
procedure has been laid down for the exercise 
oi the powers given by the Act, it should 
scrupulously comply with the same. Failure to 
observe either of these principles will justify 
a court of law to sct aside anything done 
under the Actas being uliva vives and illegal. 
The first principle is illustrated by the case 
last cited and the second by a recent case 
viz :—In the matter of Rudolph Stallmann (A). 


“In the former case, the arrest and imprison- 
ment of Caufman and two others were declared 
illegal by reason of the direction contained 
in the warrant that the persons named therein 
should remove themselves by sea to the places 
mentioned therein, it being held that such 
direction was ultra vives and illegal. Bailey, 
J.; was of opinion that the Government of 
India could not legislate with reference to the 
high seas and that therefore the Governmert 
of Bombay had exceeded its power given 
under the .Act in directing the prisoners to 


remove themselves by sea to places outside 
British India. 


In the case of Stallmann, a German foreig- 
ner, who was arrested for extradition under 
a warrant of the Governmtnt of India issued 
under the Indian Extradition Act (XV of 
1903)it was held that the Government can 





(2) 15 C W. N. 1053. 
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only issue a warrant by virtue of the provisions 
of the legislature authorising it, and that if 
those provisions have not been carried out, 
the warrant and the custody thereunder 
may be pronounced illegal under Sec. 49x1 of 
the Criminal Procedure Code, though with the 
extradition proceedings themselves, the High 
Court, except as allowed by the Act, cannot 
directly interfere. 

Under Sec. 3 of the Extradition Act the 
Magistrate who holds the enquiry sheuld 
take evidence for, as also against, a foreign cri- 
minal. In this case, Stallmann asked for an 
adjournment of the inquiry with a view to 
procuring evidence in his behalf. The Magis- 
trate refused to adjourn and to give hima 
reasonable opportunity of adducing evidence. 
It was accordingly held that proper opportunity 
for defence as provided by the Act had not 
een given by the Magistrate and that the 
inquiry was not therefore according to law, 
and the extradition warrant issued on such 
proceeding was invalid and did not justify 
detention under it. The warrant was accord- 
ingly set aside and the petitioner set at liberty. 


It should be noticed however that the 
jurisdiction of the Courts of Law in this 
country to examine the legality of the acts 
of the executive may be taken away by law, 
and. if that has been done in any case, the 
Courts are absolutely powerless to interfere, 
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even if 1t be found that the act in question 
is not in conformity with the provisions of law. 
This has been made clear in the recent case of 
Mahomed Aliil). In that case the Government 
of Bengal acting under the Indian Press Act (1 
of 1910) seized a copy of a pamphlet belonging 
to Mahomed,Ali and entitled “ Come over into 
Macedonia and help us,” the said pamphlet 
having been previcusly declared to be forfeited 
to His Majesty by a notification issued by the 
Government of Bengal ugder the Indian Press 
Act. It was contended, inter alia, on behalf of 
the petitioner that the forfeiture and the seizure 
were bad in law, in as much as the notification 
declaring the forfeiture did not comply with 
the provisions of the Act. His Lordship the 
Chief Justice in overruling this contention 
observed as follows :—“ The notification there- 
fore appears to me to be defective in a material 
particular, and, but for Section 22 of the Act, 
it would (in my opinion) be our duty to hold 
that there had been no legal forfeiture.” 


“That sectian, however, provides that every 
declaration purporting to be made under the 
Act shall, as against all persons, be conclusive 
evidence, that the forfeiture therein referred 
to has taken place. The-result is, that though 1 
hold the notification does not comply with the 
provisions of the Act, still we are Gn my e 
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opinion) barred from questioning the legality 
of the forfeiture it purports to declare (m). 

In addition to statutory powers, “the 
Governor-General in Council enjoys........ such 
of the powers, prerogatives, privileges, and 
immunities appertaining to the Crown as are 
appropriate to the case and consistent with the 
system of law in forcein India. Thus it has been 
decided that the rule that the Crown is not bound 
by a statute unless expressly named.therein 
applies also to India. * See Secretary of State for 
India in Council v. Bombay Landing & Shipping 
Company, 5 Bom. H. C. Rep. O. C.J. 23 ; Ganpat 
Pataya v. Collector of Canara, 1. L. R. 1 Bom. 7; 
The Secretary of State for Tudia v. Matthurabhaz, 
I L. R. 14. Bom. 213 218; Le v. Munzeipat 
Commissioners for Madras, 1l. 1. R. 25 Mad. 457. 
The Governor-General in Council has also, by 
delegation, powers of making treaties and 
arrangements with Asiatic States, of exercising 
jurisdiction and other powers in foreign terri- 
tory and of acquiring and ceding -territory. 
See Damothar Khan v. Deoram- Khang, I. L. R. 
I Dom. 367, L. R. 2 App. Cas. 332; Lachen 
Naram v. Raja Pratab Singh, 1. L. R., 2 All. 1: 
Hemchand Devchand v. Azam Sakavlal-Chhotam 
fal, and The Zulu&d of Kotda Sangani v. 
Lhe State of Gondal, (1906) A. C. 212 and below, 
p. 417. Moreover the Government of India has 
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powers, rights, and privileges derived not from 
the English Crown but from the Native 
Princes, whose rule it has superseded” (z). 


Among the non-statutory powers which the 
Government of India enjoys, as representing the 
Crown, which is the sovereign power in this 
country, is tàe power to commit what are 
known as “acts of State,” for which it is not 
answerable to any court of law. The latter is 
competent to determine whether an act pur- 
porting to be an “act of State" is in fact 
such an act. But once it is determined that it 
is an act of State, it can offer no redress to an 
aggrieved party. A number of cases has been 
decided on this point, the most important of 
which are given in the footnote (o). 

Whbatisthe position of the Crown in India 
as regards its liability to be sued in a court of 
law? “It may be stated,” says Anson, “as a 
general rule, that no action can be broug"mt 
against a sovereign in person." In England 
when a subject has a cause of action, legal or 





mm aal A EU 


(x) The Government of India by Ilbert p. 203 (3rd Edn.) 


(o) Nabod of Carnatic v. The East India Company, (1793) 
I Ves. Jr. 371 ; 2 Ves. Jr. 56; 3 Bro. C. C. 292; 4 Bro. C. C. 
180. Zhe Eas! India Company v. Syed Ally, (1827) 7 M. 1. A. 
355. .Heerachand Bedreechand v. Elphinstone, 2 State Trials 
N. S. p. 379., Secretary of State for India in Council v, Kama- 
chee Boye Sahaba, (1859) 13 Moo. P. C. 22. The Ex-Raja of 
Coorg v. The Hast India Company, (1860) 29 Beav. 300. 
Raja Salig Ram v, Secretary of State for India in Council, 
(1872) L. R. Ind. App. Supp. Vol. p. 119. See also Forester 
& others v. Secretary of State for India i» Counsel. (1812) L., R. 
I. À. Supp. Vol p. ro. 
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equitable, against the Crown, he caunot proceed 
by suit, but has to adopt a special proce- 
dure called the Petition of Right. Even this 
procedure is available to the subject in certain 
cases but not in all (2). 

In India also, no suit or action lies against 
the Crown. But one having a claim against 
the Crown is not without remedy in a court of 
law. By Statute 21 & 22 Vict. C., 106 sec. 2, 
the territories and revenues of Ind!a were trans- 
ferred from the East | India Company to Llee 
Crown. In order, however, that no one should 
be deprived of any right or claim which he 
might have had against the Company, sec. 65 
of the Statute provided that the Secretary olf 
State in Council as a body corporate might be 
sued in all cases in which the Company might 
have been sued. It was further provided by 
sec. 68, that “neither the Secretary of State 
nag any member of the Council shall be perso- 
nally liable in respect of any contfact, co- 
venant or engagement of the said Company as 
aloresaid, or in respect of any contract 
entered into under the authority of this Act, or 
other liability of the said Secretary of State or 
Secretary of Statein Council in their official 
capacity; but all such liabilities, and all costs 
and damages in respect thereof, shall "be satis- 
fied and paid out of the revenues of India. ” 





_ (A) "Feather v. The Queen, 6 B. & S. 257 at 293, pet 
Cockburn, C. J. 
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The position then is this that the Secre- 
tary of State in Council is liable to be sued in 
ail cases in which suits might have lain against 

. the East India Company. To determine there- 
fore under what circumstances a suit may lie 
against the Secretary of State in Council, we 
have first of all to find out the circumstances 
under which the Company was liable to be 
sued. 

The position of the East India Company 

“was of an anomalous character. They started 
as a trading corporation, but in course of time 
they came to acquire extensive territories. and 
assumed the function of a sovereign power In 
those territories. Parliament by legislation 
allowed them to remain in possession of the 
territories acquired by them as also to exercise 
the functions ol government therein, subject 
however “io the undoubted sovereignty of the 
Crown of the United Kingdom of Great Britain 
and Ireland in and over the same" (53 Geo. 
HI c. 155. Thus the Company came to be 
invested with powers and privileges of a two- 

* fold character, namely, power to carry on trade 

as merchants, and (subject only to the prero- 
gative of the Crown to be exercised by the 

Board of C ommissioners tor the Affairs of India) 

power to acquire and retain and govern terri- 
tory, to raise and maintain armed forces by 
sea and land and to make peace or war with 

the natives of India. It has been held in a 
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large number of cases that the Company was 
subject to the jurisdiction of municipal courts 
in all matters and proceedings undertaken by 
them as a private trading company (q). But 
that they were not so subject in matters 
and proceedings undertaken by them in their 
character of territorial sovereign (v). No 
doubt on account of the two-fold capacity 
of the Company, it was extremely difficult to 
ascertain whether any particular act was to be 
attributed, to the exercise of their sovereign ^ 
power or to their functions as a trading corpo- 
ration. Once however it was established that 
the act complained of belonged to the former 
category, no court was entitled to question its 
propriety. 


This being the position of the East India 
Company, it follows that the Secretary of State 
for India in Council is liable to be sued only 
in «wapect of those acts done in the conduct of 
undertakings which might be carried on by 
private individuals without sovereign power, 
but not in respect of acts which can only be 
done by sovereign authority. This principle 
was laid down in the well-known case of P. & 
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] (q) Moodalay v, The East India Company, 1 Bro. C. C. 
409. 
(r) Gibson v. The East India Company, s Bing. (N. S) 


262, Lhe JEx-Raja of Coorg v. The Last India Company, 29 
Beav, 300. f 
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O. Co. v. Secretary of State (s), and has since 
been followed in a number of cases (Â. 

What is the position of the servants of the 
Government in this country? The English 
law on the point is quite clear. In Dunn v. 
lhe Queen, it was laid down “that servants of 
the Crowne civil as well as military, except in 
special cases where it is otherwise provided by 
law, hold their offices during the pleasure of 
the Crown.” This means that they can be dis- 

“missed, suspended or retired at the pleasure of 
the Crown and that no municipal court will 
question the propriety of the measure. The 
. courts in England have gone so far as to say 
that the Crown has an inherent power to dis- 
miss any of its servants, unless it has been 
taken away in any particular case by Parlia- 
«pent and “that ii any authority representing 
the Crown were to exclude such a power bv 
stipulation, ihat would be a violation ofthe 
public policy of the country and could not 
derogate from the power of the Crown" (z). 

In India there are certain officials who hold 
their office during the pleasure of the Crown 
eg., judges of the several High Courts, members 
of the Civil Service. What about the rest? 














(s) 580m, H. C. R. Appendix A ; Bourke 166. (A. O. C. T.) 


(^ Nobin Chandra Dev. Secretary of State for India, Y. 
L. R. 1 Cal. 01. /e&angir M. Cursetji v. Secretary of States 
for India in Counc 1.L R. 27 Bom 189  SAiaókajan v. 
Secretary of State for India, I. L. R. 28 Bom. 314. * , 


(u) Dunn v. The Queen (1896) 1 Q. B. p. 116 at 118. 
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The question was discussed in /ehangir v, 
Secretary of State (v). There the learned Judge 
after going through all the authorities appears 
to hold that those public servants who are 
charged with functions which are in them- 
selves the acts or attributes of sovereignty 
hold their office during the pleasure of the 
Government, but that those who are not so 
charged hold their office in terms of the 
contract entered into by them with the Govern- 
ment (per Tyabji, J., 213). 2 


The power to dismiss servants at pleasure 
includes the power to retire them; as also to 
suspend them at pleasure (w). 


A public servant who has been dismissed 
is not entitled to sue for a declaration that 
there were no good grounds for dismissing him, 
nor for a declaration that his dismissal was in 
contravention of rules framed by Government, 
nor for a declaration that his dismissal should 
have been notified (x). 
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(v) I. L. R. 27 Bom. 189. 


(2) Grant v. Secretary of State for uate L. R. 2 C.P.D. 
445. See also Voss v. Secretary of State for India, I. L. R. 
33 Cal. 669. Sarat Chandra Das v. Secretary of State, 
I. L. R. 38 Cal. 378. 


(x) Ram Das Hasra v. Secretary of State 13 C. W. N. 
p. 106. á 
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LECTURE IV. 


The Local Governments and The Local 
Legislative Councils. 





Havingdealt with the Government of India 
and its powers, we shall now proceed to deal 
with those subordinate governing bodies which 
are known as Local Governments. Three of 

the exisung Local Governments are much older 

than the Supreme Government. The central 

authority which exists tu-day did not come into 

existence till 1773. Before that date, the Pre- 
| sidencies of Bengal, Madras and Bombay, were 
| independent of one another, each being govern- 
ed by its own Governor and Council and 
exercising absolute authonty within its own 
limits. As ihe Company's territorial interests 
increased and as -it became increastsely 
involved in incessant hostility with the neigh- 
bouring powers and princes, it was felt ne- 
cessary to establish a central authority. By 
the Regulating Act of 1773, the Governor of 
Bengal was appointed to be also the Governor- 
General and he and his council were authorized 
to have power,of con¢rolling the government 
and management of the Presidencies of Madras 
and Bombay ... ... ... ... so far and in so much, 
that it shall not be lawful for any President 


* 


m and Council of Madras, Bombay ..... . to 
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make war or treaties without the consent of 
the Governor-General except in cases of im- 
minent necessity or of special orders from the 
Company's authorities in England. Also the 
President and Council of Madras and Bombay 
were directed to pay due obedience to any orders 
they might receive from the Goverifor- General 
and Council  Pitt's Act of 1784 which aimed 
at bringing the Company's government more 


directly under the supervision of the cabinet, _ 


while vesting the appointment of the Governor- 
General and the Governors in the Court of 
Directors, authorised the Crown to remove 
them from office. By this Act, the control of 
the Bengal Presidency over the other presi- 
dencies was further enlarged and declared to 
extend * to all such points as relate to any tran- 
sactions with the country powers, or to war or 
peace, or to the application of the revenues or 
fog of such Presidencies in time of war.) The 
net outcome of these enactments was that in 
matters relating io external or foreign policy, 
the minor presidencies were made subordinate 
to the Governor-General and his Council. But 
it does not appear that in matters of internal 
administration oí the territories undes them, 
they were, in any great measure, interfered with 
or controlled by, the latter. The Governors 
and their respective councils exercised their 
executive and legislative powers by the autho- 
rity of the Royal Charters and Parliamentary 
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enactments: and it was not till 1833 that they 
were deprived of their legislative functions and History of 
reduced to the position of mere executive media focal” Le. 
or agents for carrying out the will of the I 
Government of India. This brings us to the lation to the 
history of the Local Lezisiaturcs and their rela- Pirr 
tion to the Supreme Legislature. 
The Regulating Act of 1773, while inves- 
i ting the Governor-General and his Council 
with the power of exercising control and 
superintendence over the whole of British India, 
did not give them correspondingly large legis- 
lative powers. On the contrarv it authorised 
them to make laws fora very small portion of 
British Indian territories viz, the Company's 
settlement at Fort William and factories and 
places subordinate to it, And even this small 
| measure of legislative power was greatly cur- 
| tailed by the provision that the laws and 
| regulations of the Governor-General and 
| Council were not to be valid, till they had Ucén 
registered and published in the Supreme Court 
| with its approval. This made the legislative 
powers of the <Governor-General and Council 
d dependent on the Supreme Court and caused 
much friction between the two bodies. By an 
amending Act passed in 1781, the Governor- 
General and Council were authorized to frame 
irom time to time regulations for the provincial 
courts which were under their protection. e i 
The regulations were liable to be disallowed 
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by the Crown but not by the Supreme Court 
at Calcutta. A large number of regulations 
was passed under the authority of this Act. 
During the tine of Lord Cornwallis, a regula- 
tion provided for forming them into a code. In 
1797, Parliament recognised and confirmed the 
legislative authority of the Governor-General 
and Council, independent of the Supreme 
Court and directed the provincial courts to pay 
due obedience to the regulations passed by them. 
Ten years later, the Governors and Councils 
at Madras and Bombay were authorized to make 
regulations, but says Mr. Ibert, “subject to 
approval and registration by the Supreme 
Court and Recorder’s Court " respectively. 
The Charter Act of 1813 extended the 
legislative powers of the Councils which were 
authorized to impose duties and taxes, with the 
sanction of the Court of Directors and Board of 
Control, within the Presidency towns and also 
tó' fhake regulations for enforcing the same. 
From the above, 1t is clear that the control 
and supervision of the Governor-General and 
Council over the Presidencies -of Madras and 
Bombay were limited to matters relating to 
peace and war, the latter being left to exercise 
their executive and legislative functions within 
their respective territories, independent of all 
control. But this independence did not last for 
long. “In 1833," as Mr. Cowell points out, “ the 
attention of Parlament was directed to three 
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leading vices in the frame of Indian Government. 
The first was in the nature of the laws and 
regulations; the second was in the ill-defined 
authority and power from which the various 
3 laws and regulations emanated ; and the third 
was the anomalous and sometimes conílicting 
judicatures by which the laws were adminis- 
tered” (a). Yo remedy these defects, Parliament 
enacted a drastic measure by which legislative 
| power was taken away from the Presidencies 
of Madras and Bombay and solely and exclu- 
sively vested in the “Governor-General and 
Council. The Governors and Councils of the 
minor presidencies were authorised to submit 
to the central authority drafts or projects of 
any laws and regulations which they wanted. 
This system was in force till 1861 when a 
return was made to the old system. 
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In the meantime, the presidencies were 
gradually increasing in size by new conquests 
and cessions from the territories of the neigh- 
bouring princes and powers. The Bengal Presi- 
dency which originally included the provinces 
of Bengal, Bihar and Orissa had by this time 

extended its boundaries far beyond its original 
limits. The Act of 1833 provided for its 
i division*into two separate presidencies. But the 
Act of 1835 suspended the provision for division 
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(2) Cowell's Courts and Legislative Authorities in India” : 
p. 68 (sth edn ) . 
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and authorized the creation ol a new Lieutenant- 
Governorship for the North West Provinces. 
The first Lieutenant-Governor for the North 
West Provinces was appointed in 1836. 

Up to this time, it should be noticed that the 
Governor-General and Council, while exercis- 
ing the supreme power of control and manage- 
ment of the Company s possessions 1m India, con- 
tinued to be directly responsible for the govern- 
ment of Bengal. This arrangement was sought 
to be set aside by the Charter Act of 1853 which, 

(1) empowered the Court of Directors “ to 
declare that the Governor-General of 
India shall not be the Governor of the 
Presidency ol Fort Willam in Bengal, 
but that a separate Governor shall be 
appointed for such a Presidency ;" and 

(2) further provided that “unless and 
until a separate Governor shall be 
constituted as aforesaid,’ the Court 

— of Directors might authorize the Go- 

vernor-General to appoint a Lieute- 
nant-Governor for Bengal. - 

The power of appointing a Governor for 


Bengal was not exercised, till 1912, buta Lieute- 


nant-Governor was appointedfor Bengal in 1854. 
This Act further authorized the creation of a 
new presidency on the same lines as Madras and 
Bombay, and until and unless such new presi- 


- dency be constitued, authorized the creation 


of à mew Lieutenaut-Governorship by the 
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Governor-General. Under the authoritv of 
this Act, the territories of the Punjab were made 
into a Lieutenant-Governorship in 1859. 


The Act of 1853 made provisions for the 
creation of new presidencies and of new Lieute- 
nant-Governorships, if the new presidencies 
were not constituted. The Act of 1854 made 
provisions for what are known as “Chief 
Commissionerships.’ “ Under the old system,” 
seys Mr. Ilbert, “the only mode of providing 
for the government of newly acquired territory 
was by annexing it to one of the three Presi- 
dencies. Under this system of annexations, 
Bengal had grown to unwieldy dimensions. 
Some provision had been made for the relief 
of its government by the constitution of a 
Lieutenant-Governorship for the North West 
Provinces in 1836. The Act of 1853 had 
provided for the constitution of a seconz- 
Lieutenafit-Governorship, and if necessary, of a 
fourth presidency. These powers were however 
not found sufficient and it was necessary to 
provide for the administration of territories 
which it might not be advisable to include in 
any presidency or Lieutenant-Governorship' (b). 


Accordingly in 1854, Parliament passed an 
Act authorising " the Governor-General in 
Council, with the sanction and approbation of 
the Court of Directors and Board of Control, 
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(6) Ilbert Government of India p. 93 (3rd edition.) 
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and under their control and direction, from 
time to time by proclamation to take under 
his immediate authority any part or parts of 
British Indian territories and provide for their 
administration. Under powers given by this Act, 
the Governor-General in Council established 
Chief Commissionerships for Assam, the Central 
Provinces, Oudh and Burma. Provinces under 
Chief Commissioners are technically under the 
immediate authority and management of the 
Governor-General in' Council, theugh by the 
Indian General Clauses Act (Act X of 1897) 
sec. 3, sub-sec. 29, a Chief Commissionership is 
a Local Government. The title of Chief Com- 
missionership was formally recognised by 
Parliament by an Act of 1890 (33 and 34 Vict. 
C. 3, Sec. I and 3). 

The Act authorising the establishment of 
Chief Commissionerships also authorized the 
Governor-General in Council with the sanction 
of the Court of Directors and Board of Control 
to declare and limit the extent and authority of 
Local Governments: and also directed that 
*the Governor-General of India shall no longer 
be the Governor of the said Presidency of Fort 
William in Bengal." ° 

Thus by the middle of the last century, 
the distinction between the Government of 
India and the various Local Governments 
was made -absolute. For a little over 150 
years, the Company’s possessions in different 
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parts of India remained isolated units. Then 
came the Act of 1773 which made one of 
the units viz.—Denzal, supreme over the 
others. And lasilv, by the Acts of 1553 and 
1554, the supremacy of Bengai over the other 
presidencies was wholly taken away and the 
several Local Governments were all reduced to 
subordination to one supreme authority styled 
“The Governor-General of India in Council.” 
We shall now resume our sketch of the 
“nistory of the Local Isegislatures. We saw 
that by the Act of 1833, the Local Governments 
were deprived of their legislative powers. By 
the Charter Act of 1853, they were directed 
each to send a member to the Supreme 
Legislative Council. It was thought that 
the presence of members from the different 
provinces would add to the knowledge 
and information of the council and render 
legislation more in accordance with local 
conditions and requirements than it would 
otherwise be. But although this was an im- 
provement on the system antecedent to 1854, it 
was not enough. Lord Canning, in a despatch 
dated the oth Deren:ber 1859, expressed the 
opinion that bv giving them (the provinces) a 
much larger share in it (legislation), useful local 
measures, may be facilitated and expedited, with- 
out leading to any interference with measures 
of a general character cr with the authority 
and responsibility of the Governor-General in 
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Council" Wesaw in the last lecture that the 
resumption by the Crown of its Indian terri- 
tories by ihe Act of 1858 was followed by a . 
reconstitution of the Council of the Governor- 
General under the Act of 186r. The same 
Act also brought about an expansion of the 
system of local legislation which «existed prior 
to 1833. Madras and Bombay got back their 
old legislative powers and the Government of 
India was authorized to establish legislative 
„councils in Bengal, Nbrth West Provinces and 
the Punjab, as well as to create new Lieutenant- 
Governorships with legislative councils (c). A 
legislative council was established in Bengal 
in 1863, in the North West Provinces in 1866, 
and in the Punjab and Burma in 1897. In 1905, 
Dengal was broken up into two separate pro- 
vinces known as Bengal and Eastern Bengal 
and Assam. A legislative council was given 
tS the latter, the former retaining its old 
legislative council (d). 


Having followed the history of the Local 
Governments and Legislatures} we are now in 
a position to enter into a’ discussion of their 

powers. And first, a word as to theimeaning of 


MIMMITTHMIHINUIUMIR UU UBHAIHINATTIMINABUMLANUHUH AH n RH a i a gti ee 


() 24 and 25 Vict. c. 67, secs. 29 to 43; sec. 44 and 
sec, 46. e - 


(2) In 1912 there was again a readjustment. Bengal and 
Eastern Bengal were again amalgamated under a Governor with 
an enlarged council and Behar was constituted a separate 


kin under a Lieutenant-Governor with a legislative 
council. 
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the expressions: local government and local 
legislature. Sec. 6, of the Indian Councils Act, 
1392 (e), enacts that “in this Act, the expres- 
sion local legislature means :— 

(1) The Governor in Council for the 
purpose of making laws and regulations for 
the respective Provinces of Tort St. George 
and Bombay; and 

(2) the Council for the purpose of making 
laws and regulations of the Lieutenant- 
Governor of any province to which the pro- 
visions of the Indian Councils Act, 1861, 
touching the making of laws or regulations 
have been or are hereafter extended or made 
applicable." 

The above meaning is strictly applicable 
to the term, ‘local legislature’ used in the 
Act of 1892, but it is submitted that it is also 
the generally recognised meaning which the 
courts will act upon. 


wr* HN 


The other expression, ‘local government’ 
is defined in Indian General Clauses Act (Act X 
of 1897, sec. 3) as meaning “the person 
authorized by law to administer executive 
government in the part of British India in 
which the Act or Regulation containing the 
expression operates, and includes a Chief 
Commissioner.” In common parlance, however, 
a local 











Jie enmt CHORI AKI s nn LEO CUR PIRA il die Vail i Aq pq MA 


(ġà as and 56 Vict, c. 14. . 


el uidi oct Vesti s ARR Mn ra sd 


covernment is not only an executive 


Definition 
of the Ex- 
pression 
‘Local Go 
vernment,' 


124 THE LOCAL GOVTS. & LEGISLATIVE COUNCILS. 


but also a legislative body. Thus we often 
speak of the Acts of a local government and 
even the courts sometimes use the expression 
in this extended sense. 


Powers Following our method of treatment in the 
sh last lecture, we shall first discuss the powers of 
Í the Local Legislatures. These have been 
given by the various Indian Councils Acts. 
The first and foremost of these Acts is the Act 
of 1861(f), which, while reconstituting the Indian 
Legislature, laid down provisions for the es-~ 
tablishment of local legislatures and defined 
their constitution, Sec. 34 of the Act enacted 
that the power of making laws and regulations 
thereby vested in the local governments should 
be exercised only at meetings of the council 
held for the purpose of making laws and 
regulations at which additional members (i. e, 
members nominated or elected for legislative 
purposes only) are present. 
Sec. 34 creates the Local Legislature as 
distinguished from the Local Government. 
And now about its powers. Sec, 42 of the Act 
invests the local legislatures with the power 
ot making laws and regulations for the peace 
and good government of ihe province under 
it, and for that purpose to repeal or amend any 
laws and regulations made, prior to the coming 
. into operation of the Act of 186r, by any 
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(f) 2f and 25 Vict. c, 67, 
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authority in India, affecting the province 
under it. 

Wide as the powers of the local legislatures 
are, they have been made subject to certain 
restrictions :— 

I. Itissubject to all the restrictions 
which have been placed on the powers 
of the Supreme Legislative Council 
and which we have already noticed. 
It is subject to certain other restric- 


tà 


- tons: it cangot, except with the 


previous sanction of the Government 
of India, make regulations or take 
into consideration. any law or regu- 
lation for the following purposes : 

(a) affecting the public debt of India 
or the customs, duties or any other 
tax or duty now in force and 
imposed by the authority of the 
Government of India for the general 

* purposes of such Government ; 

(b) regulating any of the current coin, 

© or the issue of any bills, notes or 
other paper currency : 

(c) regulating the conveyance of letters 
by the Post Office or messages by 
the Electric, Telegraph within the 

* Presidency ; 

(d) altering in any way the Penal Code 
of India, as established by Act of the 
Governor-General in Council; 


Restric- 

tions on the 
powers of 
the Local 
Legislatures 
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(e) affecting the religion or religious 
rights and usages of any class ol 
his Majesty's subjects in India ; 

(f) affecting the discipline or mainten- 
ance of any part of His Majesty's 
military or naval forces ; 

(g) regulating patents or copy-rights ; 

(h) affecting the relations of the Go- 
vernment with foreign princes or 
states (£). 

Suppose however, that a local leptslaturg 
passes a law touching any of the above- 
mentioned purposes. What is the effect ? It has 
been provided that “ no law or provision which 
shall have been made by any such Governor 
in Council and assented to by the Governor- 
General......shall he deemed invalid only by 
reason of its relating to any of the purposes 
comprised in the above list" (I). 

The net result of this restrictive provision 
amounts to this that the local legislatures 
should not without the previous sanction of 
the Government of India legislate about 
matters comprised in the above list; and I 
believe, they may be lawfully restrained by the 
Government of India if they attempt todo so. 
]f however they pass any such measure and 
secure the assent of fhe Supreme Government 


Satin a PUR 





to it, the Courts would have to give effect to it, 


(gy) z4and 25 Vict, c. 67, sec, 43. 
(4) 24 and 28 Vict, c, 67, sec, 43. 
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and will not be allowed to rule it ultra vives, 
and therefore invalid. 


3. 


Among the restrictions imposed on 


the powers of the Indian legisature 
is one which precludes it from 
making any laws or regulations 
repealing or affecting any Acts of 
Parliament specifically mentioned in 
sec. 22 of the Indian Councils Act, 
1861. The natural inference is that 
the Supreme Legislature is entitled to 
repeal or amend Acts of Parliament, 
not so mentioned. But the local 
legislatures are absolutely precluded 
by a proviso in sec. 42 of the above 
mentioned Act from “ making any 
laws and regulations which shall in 
any way alfect any of the provisions 
of this Act (Act of 1861) or of any 
other Act of Parliament in force er 
hereafter to be in force in such 


. Presidency." 


We noticed in the last lecture that a law 
or regulation of the Indian legislature is 
subject to disallowance of the Crown. But till 
such disgllowance be signified, the law 1s valid 
and binding. The assent of the Crown or 
any other authority is not necessary to give 


validity to any law or regulation of the Indian „LocalLegis- ` 


legislature. Itisnotso with the local legis- 


latures. 


Local 
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that no law or regulation of the local legisla- 
tures shall have any validity till the Governor- 
General shall have assented to it and the assent 
shall have been signified to the local govern- 
ment and published by it. 

Subsequent legislation has extended the 
powers of local legislatures. By Section 42 
of the Act of 1861, as has been already 
noticed, they obtained the power of repealing 
or amending any law or regulation, made by 
any Indian authority, affecting the provinces 
under them, prior to the coming into operation of 
the Act of 15601. Obviously, this will not em- 
power the local legislatures to repeal or amend 
any law or regulation passed by the Supreme 
Legislature after 1561. This power has now 
been given by section 5 of the Indian Councils 
Act of 1892{7). The words of the section are as 
follows :—‘ The local legislature of any pro- 
vince in India may from time to time, by Acts 
passed under and subject to the provisions of 
the Indian Councils Act, 1861, and with the 
previous sanction of the Governor-General, but 
not otherwise, repeal or amend as to that pro- 
vince any law or regulation made either before 
or alter the passing of this Act by any author- 
ity in India other than, the local legislature : 
Provided that an Act or provision of an Act 
made by a local legislature and subsequently 














(7) : 5 and 56 Vict, c, 14, 
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assented to by the Governor-Generaj Shall 
not be deemed invalid by reason only of its 


requiring the Previous sanction of the Governor- 
General under this section.” 


Under the powers given by this Act, the 
Legislature of Dombay passed in 1898 the 
Bombay improvement Act (j). Quite recently, 
the Legislature of Bengal has Passed the 
Calcutta improvement Act under the same 
powerse In a case which arose under the 
former Act, the powers" given by the Act of 
1892 (section 5) to local legislatures were 
considered. It was contended by the piaintiff 
that the use of the expression “ as to that pro- 
Vite" in the section enabled the local legisla- 
ture to repeal or amend any law of the indian 
Legislature so as to affect the whol of that 
Province but not any particular locality in ig. 
The Court held “that the reference to the pra. 
vince is merely for the Purpose of defining the 
limits of legislative Operation and in no way 
imposes -the condition that a legislation 
should affec. the. Whole of that area ” (k). 


There is one more important Point to be 
noticed while tracing the history of the powers 
local legislatures, urz., their power to punish 
European, British.subjects, We have seen that 


a local legislature can NOt pass any measure 
(/) Act IV of 1898 ( Bombay), 


(4) Hari Pang. rang and another v. The Secretary of State 
tor India tx Council, etc, I. L, R., 27 Dom. p, 424 


17 
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affecting any Act of Parliament. It would 
follow therefore that i: cannot pass any law 
affecting oc infringing ihe powers of the Hish 
Courts established by the Indian High Courts 
Act of 1861. In R.v. Reay (D, the Bonibiy 
High Court ruled that it had the exclusive 
jurisdiction to try «fences committed by 
European British subjects with the exception 
of offences made punishable bv 53 Geo. IH 
c.155, sec. 105 by Justices of the Peace and 
that therefore tlie Bombay District’ Police Act 
(VIL of 1867) passed by the Government cf’ 
Bomba: was ultra sires, in so far as it conferred 
criminal jurisdiction on Magistrates in the 
mofussii over British-boin subjects and thus 
interfered with the exclusive jurisdiction of 
High Courts over British-born subjects. This 
disability of the local legislatures has been 
partially taken away by the Indian Councils 
Act of 1871(m). Sec. i of the Act enacts that 
“no law or regulation made or hereafter to be 
made by any Governor or Lieutenant-Governor 
in Council in India in the manner prescribe.] bv 
the aforesaid A t (Indian Councils Aci, 1861) 
shall be invalid oniy by reason that it confers on 
magistrates, being Justices of the Peace, the 
same jurisdiction ov. r European British subjects 
as such Governor or Lieutenant-Governor in 





een 


(/) 7 Bom. H. C. R., (Crown Cases), p. 6. 
(m) 34 and 35 Vict. c. 34. 
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Council, by regulations wade as aforesaid, 
cculd have lawfully conferred or could law- 
fully confer on magistrates in the exercise of 
authority over natives in the hike cases." 

The decision in R.v. Reayís) leaves no 
doubt that local legislatures have no power to 
affect the -juisdiction. of the High Court 
established under the Act of 1861 (oi. From 
this it should not be inferred that any Act of 
the Ipcal legislature would be considered 
 ultva vives merely because its effect would be 
io indirectly attect the jurisdiction of the High 
Court in respect of appeals from the courts in 
the moffussil which are under the protection of 
the local governments. Thus in Premshunker 
Rughunathji v. Government of India(p) it was 
held that the local legisiature had the power of 
extending or :es'uecting the powers of the civil 
courts which are its owu creation, "even 
though the possible occasions for the exercise 
of the High Court's appellate jurisdiction may 
thus indirectly be increased or diminished in 
number." Similarly, in Collector of Thana v. 
Bhaskar Mahadeb (4) the court while admit- 
ting that “any Act of the local legislature 
which ,should propose to cut down this 





(a) 7 Bom. H. C. R, p. 6, (Crown Cases). 
(v) The Indian Leg dites as we saw in the last lecture, 


1s competent to alter the powers or jurisdiction of the High, 
Court. 


(4) 8 Bom. H. C. R (A C. T.) 195. e 
(23 Y L R 3 Bom 25,4. 
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jurisdiction would so far be ultra vives," maim- 
tained that “legislation on the rights and 
obligatious of the subjects by the Bombay 
Government in no way infringeson the authority 
of the High Court, unless the powers of the 
latter in dealing with the law when made, 
was in some way affected." e 

Not only are local legislatures incompetent 
to affect the jurisdiction of the High Courts, 
but of all other courts which were established 
by Acts of Parliament. Thus in Aboo Sait v. 
Arnott (r) and boo Sait v, Dale (s) the Madras 
High Court held that the enactments in sections 
8 and 36 of Madras Act IV of 1865 which in- 
tended to do away with ihe jurisdiction of the 
Court of Requests established by Parliamentary 
Statute are inoperative. 

Above we have discused the question as 
to whether and how far local legislatures can 
curtail the jurisdiction of the High Courts. 
We now come to the question as to Whether 
they can confer mew jurisdiction on the High 
Courts, e., to say, jurisdiction in matiers not 
conferred by the Acts of Parliament and the 
Charters. The point was raised in the case of 
Poorno Chundev Roy v. Kristo Chunder Singh (t), 
but not decided. Itwas discussed in a subse- 
quent case which arose undér the Bombay 
(ry) 2 Mad. H. C. Rep. ago. l 


(s) 2 Mad. H. C. Re p. 439. 
tř} 23 WR 179 
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Improvement Act and which we have already 
noticed viz., Havi Panduvang and another v. The 
secretary of State fov India, ete., (4). The Bombay 
Imptovement Art, 1898, set up a special tribu 

‘nal for dealing with cases of land acquisition 
under the Land Acquisition Act 1894, fo: 
the purposes of the Bombay Improvement Act. 
By Sec. 48 (11) a limited right of appeal was 
allowed from ihe decisions of the Tribunal to 
the High Court. The question arose as to 
"whether the local legislature was competent 
to give the High Couit power to entertain the 
appeals. Jenkins, C. j, after having decided 
that the Tribunal was not a court subordinate 
to the High Court but a judicial body 
absolutely independent of it, said, ^ but if the 
Tribunal was not a court, what room was 
there to give the limited right of appeal to 
this court that section 48 (11) 7 the Improve- 
ment Act proposes to provide " 

“Apart from special cM in relation 
to particular matters derived from theauthorised 
legislation of the Governor-General in Council 
the civil jurisdiction of the High Court is (1) 
ordinary original, (2) extraordinary original or 
(3) appellate and revisional. Now this limited 
right of appeal under ithe Improvement Act 
does not'come within either of the last two heads 
of jurisdiction: the appellate and revisional 
jurisdiction can only come into play when there 


(yv} i. E R., 27 Bom, 424. o 
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has been a decision of a court—a condition 
which ex hypothest does not exist here—while 
extraordinarv civil jurisdiction obviously can 
have no application. Can it then he said that 
our ordinary civil jurisdiction is of -any avail” 
D think not. The conditions are so widely 
different from those under which. our original | 
jurisdiction is exercised that, in my opinion they 
Go noi permit of our dealing with the case as 
falhng within that jurisdiction. 


D nnd 


“But if this be so, the Improvement Act can 
not confev on us this Jurisdiction, because the 
local legislature has no power to control ov affect 
by theiv Acts the jurisdiction or procedure of the 
High Courts as that power vests with the Im- 
pertal Pavfiament and with the Legislative Council 
of the Governor-General, (Sec. 24 and 25 Vic. 
c. 104)(7). 

This decision of the Dombay High Court was 
taken note of bv the Bengal Legislature in 
their Calcutta Improvement Act, 1911. That 
Act, hke the Bombay Improvement Act, has 
made pro isions for special tribunalfor dealing 
with cases arising out of its operations, but it 
does not give any right of appeal to the High 
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(v) Many interesting points, touching the powers of local 
legislatures were raised in the argument in this cdse, v2, (1) 
Can the local legisiature create a corporation? (2) Can it 
create a court ? These questions were not definitely answered. 


~ It was settled however that the local legislature is competent 


to create, a tribunal independent of the supervision ^f the 
High Court 
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. 
Cort from the decisions of the Tribunal. That 
hos oc 2 done by an At of the Gove ir- 

eneral of India in Council. 
There remains another point touchin: ti 
-power of the local legisiatures which he 
not been definitely settled, viz, whether th», 
local legislature can pass anv law affecting 
the prerogative of the Crown. Mr. Ubert holds 
that as the power of the Governor-General in | 
Council to alfect by legistation tlie prerogative 
"of the Crown is expressly recognised by statute | 
and as no such powers recognised in the case | 
of the local legislatures, it may be inferred 
that the latter dees not possess the power. This 
view has been rejected by the High Court of 
Madras in Bell v. Municipality of Madras (19), 
where both the judges held that “subject to the 
restrictions imposed bv secs. 42 and 43 of the 
Act of 1861,a law passed by the legislature 
of this Presidency for its peace and vol 
government is not invalid merelv bv reas n 
only that it affects the nrerogativ- ^" theCrown." 
The point was rosd in Harvi Pandurang v. 

— —Secvetary of State, ete.. x) but was left undecided. 

/ | ^s there has been only one decision on the 

| question. which is a verv difficult one, we do 

not venture to give any opinion. 
The hext subject of treatinent is the nature 
and extent of the powers of local govern- 


(zu) LS S Ra 25 Mad. 457. Pu ITEM SEN eee Lond 
(x) f. L. Re, 2; Bom. 424. 
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ments. These powers are mostly derived from 
statutes and in exercising the same, the local 
governments, as well as the Government of 
India, are required to adhere strictly to the 
provisions of the statute under which they 
profess to act. How strict the courts are in 
enforcing this principle may be seen from the 
cases we are going to cite. 


In Govardhan Singh and others v. Queen (y) 
the accused were prosecuted under Sec. 76, 
Bengal Aci II of 1882, for adding to an embank- j 
ment within the “ prohibited area " without 
having obtained the permission of the Collec- 
tor as required by clause (6) of that section 
and fined. The High Court set aside the 
sentence on the ground that *no proclamation 
and general notice of ihe declaration under 
sec. 6 was published in the manner prescribed 
in sec. 60 of the Act.” Here. to bring any part 
of the province under the “ prohibited area, " 
| it was necessary to publish the general notice 
Eu Vl pP. mentioned in sec. 6 of the Act in the.manner 
: | - prescribed in sec. 60. The Government had 

failed to do so. It was held acordingly that ^ O 

the accused could not be convicted under sec. 76 

of the Bengal Act II of 1872. . 


Similarly, in The Secretary of State in Council 
v. Nvitya Gopal Audhikary (z), as we have 
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; (9) LL R, 11 Cal. 570, 
(s) I, L. R. 28 Cal, 487. 
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seen alreadv (a) certain acts of the officers 

of the local government were declared to be 

without legal authority because the notifications 

which professed to give them the requisite | 
authority were not properly issued. 


And again in Vijaya Raghava v. Secretary 
of State in Cotincil (b), where a municipal com- 
missioner was dismissed by the Governor in 
Council of Madras acting under sec. g of : 
Act III-of 1871 (Madras) on the ground of | 
misconduct, the court held that the Governor | 
in Council could not exercise his power of dis- 
missal till the fact of misconduct or neglect is 
ascertained to have been committed and that the 
civil courts were not precluded from ascertain- 
ing whether there had been in fact any neglect 
or misconduct. In this case, the mere fact that 
the act complained of is done by the sovereign 
power and is not an act which could have been 
done by q private individual does not oust the 
jurisdiction of the court or render the act legal. 
The sovereign power claims to act under the 
sanction of mumicipal law and thus comes 
within the jurisdiction of the civil courts. 

Where, however, the jurisdiction of the municipal 
courts is expressly taken away by legislation, 
the act gomplained of cannot be impugned. 
Nevertheless it is always competent to the 
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court to inquire whether the act complained of 

is consistent with or within the powers given by 

the legislature or has satisfied allthe formali- 

ties and conditions prior to their exercise of the 

powers. On this point, the well-known case 

of Government v. Raj Kissen Singh(c) is well 
worth our consideration. The facts of the case 

are as follows : 


At the time of the permanent settlement, 
the northern boundary of the pergana of Susung. 
(situated in Mymensingh at the foot of the 
Garo Hills) was not defined by Government. ° 
From before that time and certainly for more 
than sixty years, the zemindars of the pergana 
had exercised certain rights in the Garo Hills 
and over the inhabitants. Government held a 
survey, and declared the northern boundary of 
Susung to be a line running along the foot of 
the Garo Hills. The zemindar brought a 
suit to set aside the survey. The Government 
relied on Regulation X of 1822. Sec. 2 of the 
4 Regulation is as follows:—“The “tract of 
vs country now comprised in the thanah iuris- 
diction of Goalpara, Dhoobrie and Kurreebari 
E in the district of Rungpore is hereby declared 
E TE separated from the said district and the opera- 

M tion of the rules of* the police, civil and 
d , criminal justice, as well as those for the collec- 
MC T ~ tion of revenue......are suspended and shall 
Ms cease to have effect therein." 
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Sec. 8 places the tract separated by sec. 2 
under a Commissioner, and the Governor-General 
in Council is declared competent to direct the 
separation of any tract of country occupied 
by the Garos from the estates of the neigh- 
bouring zemindars and to do certain other 
acts relating thereto, e.g., to discontinue the 
collection by zemindars of any cesses, etc., 

: to make arrangements either for the remission 
of the same or for their collection. directly by 
‘the Government making compensation to the 
zemindars. 

Clause 2 of sec. 8 enacts :— 

* No suit shall be entertained by any civil 
court having jurisdiction or that may have 
hereafter jurisdiction within the tract of country 
subject to the authority of the Commissioner, 
on account of any act of the above description 
done under the authority of the Governor- 
General in Council." 

It was argued by the defendant in the 
above mentioned case that no civil court was 
competent to adjudicate upon the case. The 
High Court rufed to the contrary. The case 
was argued more than once in the High Court. 
Peacock, C. J., delivered the final judgment. 

The mdin points on the question of juris- 
diction are summarised below : 

(1) Regulation X of 1822 gives substantive, 
power to the Governor-General in Council « 
in respect of the tract of country described in 
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sec. 2 of the Regulation and « we can hardly 
suppose that the legislature intended by a 
proviso upon an enactment, limited to that 
tract of country to give substantive power to 
the Governor- Genera! in respect of other tracts 
of country," 

The power given here to the executive which 
makes its acts and operations independent of 
civil courts, is to be exercised within a certain 
tract of couniry defined bw the Regulation, 
(sec. 2) and therefore cannot be exerCised in. 
other tracts of the country. Accordingly, any act 
which is done outside the defined tract would 
be cognisable Dy the civil court. Evidently 
the Garo Hills lay outside the ccfined limits, 
and thus came within the jurisdiction of the 
civil courts, 
= (2) The jurisdiction of the civil courts is 
taken away by clause 2, sec, 8 of the Regula- 
tion only in respect- of a certain 
acts specified in the section ; 
not one of them and therefore 
entitled to consider the present case which has 
been brought to contest a survey-award. 

On the Strength of the cases cited above and 


Others to follow, we may lay done the following 
rules ; — 


I. The executive 
statutory DOWers must 
formalities laid down and 
tions precedent to the 


class of 
survey-award is 
the civil court is 


while, exercising its 
So through all the 
satisfy all the condi. 
exercise of the game. 
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Thus where the Act provides that a notice 
should be issued before something is done, the 
issuing of the notice 1$ an imperative for- 
mality, the absence oi which would vitiate 
everything done under the Act (dj. The notice 
should be issued in i:me, and where the terms 
of the notice are nrescribed, there should be 
substantial camolianc: with the terms. The 
court, however, will not insist on a literal 
complhiance(e). 

Again where the executive is authorized 
to do an act or acts on the happening of an 
event, the happening of the event is a condi- 
tion precedent to the performance of the act 
or acts. If, in the opinion of the court, the 
event did not in fact happen, the act or acts of 


the executive, as well as all claims and obliga- 


tions arising therefrom will be wholly void and 
inoperative. Thus in the case of sales for 
arrears of revenue  uuder Act XI of 1859, 
"the Government can exercise its power of sale 
only when there have been arrears of Govern- 
ment revenue. If in the opinion of the court 
there have been no arrears, the sale would be 


void and inoperative and without any legal 
effect (/). 











Satelite oe abl 


(d) The Government of Bombay v. Dodyama Basapa, 
I. L. R. 9 Bom. 473.° 


() Hari Pandurang v. Secretary of State in Council, gte» 
I. L, R., 27 Bom. 424. 


(fF) Ram Govind Ro, v. Syad Aushufudosa, 15 WA R. raz, 
Barjnath Saku v. Lal Situ! Prasad. 2 B. L,R (F. B.) x. 


Ld 





RA 





if 

1 142 THE LOCAL GOVTS, & LEGISLATIVE COUNCILS. 
1 ! : d 1 
Im 2. It must use its powers consistently with 
i the Act, that is to say, its acts must not be 
1 repugnant to the purport or provisions of the 
i Act. This is very well brought out in the case 
if of Empress v. Nistav Rauv(g) where it was 
‘i held that under the provisions of the Indian 
AN ` : : 

1 Contagious Diseases Act, 1868, any woman 
A , . , 

" desirous of ceasing to carry on the business of 


: a common prostitute is absolutely entitled to 
have her name removed from the register and 
that, consequently any rule or portion of a-~ 
rule purporting to have been made under the 
provisions of that Act, which placed any obs- 
tacle in the way of her doing so, was ultva vives 
and void. Here one of the rules made under 
the Act provided that applications by women 
to have their names removed from the register 
should be submitted to the commissioner who 
if satisfied on inquiry that the applicant had 
really ceased to practise'as acommon prostitute 
might cause her name to be removed. The 
court decided that the Government had no 
authority to make the rule, as it was inconsistent 
with and repugnant to the purport of the Act, 
which gave an absolute right to every prostitute 
to have her name removed from the register. 


3. It must not go qutside the powers given 
D by the Act. Government v. Raj Kissen'Singh(Rh) 
o8 “isa very good instance of this rule. There, as 
a —— (9 LL. R. 6 Cal. 163. 





{ 
yf yd 
{ 
on? ASW.R > W. R. 426 
ur eh (4) (4S 323; ON ADP. GW. I 420. 
f 
t t 
l 
NOS fi) 
a 
H 4 4 
TRIER 
pe bg | 
IRURE, : 
X] 
) TA lU ” P ad 
i 
a UN o, € 
Hl ay ge 
i h { n 
d CEN ped 
d TA i k 
ea \ 
by ! l, 
dg t y t : 
P 
1 
) ` 
TN 


THE LOCAL GOVTS. & LEGISLATIVE COUNCILS, 143 


we have seen, the Government was entitled 
to do acts of a particular description. The 
survey-award did not come under that des- 
cription. Held accordingly that it was outside 
the powers of the Government given by Regula- | 
tion X of 1822 and was therefore cognizable 

by thecivil tourts. The decision in Samaldas 

Bechav Desai v. The Secretary of State in 

Council (i) was given on the same principle. 

There the Collector under Sec. 16 of Act VII of 

1867 (Bombay) had recovered the cost of the 
punitive post froma Talukdar. It was held that 
the Collector had no such power as the Taluk- 
dar was not an inhabitant of the village 
and the cost could only be defrayed by a 
local rate imposed on the inhabitants of the 
district in which the punitive post was es- 
tablished (7). 

4. If any territorial-limits have been pres- 
cribed within which the powers are to be 
exercised, the acts and operations of the execu- 
tive shóuld be scrupulously confined to those 
limits. This i$ only an application of the 
principle laid down above. It was invoked, as 
we have seen, in the case of Government v. Raj 
Kissen Sing{k). Queen Empress v. Mangal 


8 





C - Sie tates! 
(4) I. L. R. 16 Bom. 455. P 2 
(7) See also The Sué-oliector of Colaba v. Gonesh Moreshuar © a 
Mehendale, yo Bom. H. C. Rep. 216. : 
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Tekchand (1) is another case on the point. There 
it was laid down that under Sec. 5 of the 
‘Scheduled Districts (Act XIV of 1874) the 
Local Government could not by extending an 
Act which was of necessity of restricted applica- 
tion, make its provisions applicable to an 
entirely new area. e 


The law laid down above applies not only 
to the specific acts of ihe executive but also to 
the rules and regulations which from time to. 
time they are authorized to make under Acts of 
Legislature. The rules and regulations so 
made have the force of law, but they must be 
strictly intra vives or they will he considered 
inoperative. . This we have seen in the case of 
Empress v. Nistar Raur (m). There a rule of 
the Bengal Government was declared ultva vives 
and not binding, because ií was repugnant 
to the purport or the Act under which the 
rule was made. In Hardwar Singh w. Khega 
Ojha (n), a rule (o) relating to the powers of a 
Bench of Honorary Magistrates was declared 
ultra vives, on the ground tħat the Local 
Government had no power to frame the rule 
in question. Sec. 16 of the Code of Criminal 


e 
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() I. L. R. 10 Bom. 274. ' e a 
(m) L L. R. 6 Cal. 163. 
AE SUM) I. L. R. 20 Cal. 870. 
.[] i (o) Rule 8 of the rules which came into force on the 15th 
TT December, 1889 and framed under the Code of Criminal 


ot Procedure, sec. 16. 
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Procedure gave them power to frame rules relat- 
ing to the constitution of the Bench fov conducting 
trials, The rule in question purported to define 
the powers which that Bench could exercise. It 
was held therefore that the rule was clearly 
ultva vives. 


Similarly in Empress v. Kola Lalang (p), it 
was held that a circular order 1ssued under the 
Excise Act (Bengal Act VII of 1878) which 
fixed the limit at six quart bottles of country 
spirit as allowable for retail sales was without 
authority in as much as it had fixed thelimit at 
anamount lower than that which was allowed 
by the Act. The circular was more stringent 
than the Act itself and therefore inoperative (q). 

After what has been said, it is almost 
superfluous to mention that the rules of the 
executive not made under an Act of Legislature 
have not the force of law, and, that a public 
servant acting in obedience to them cannot 
be considered as acting 1n execution of his duty 
as a public servant if his act is otherwise 
ilegal. This «was laid down in I» ve The 
Petition of Rakhmazi (v) where on a complaint 
made by a sepoy deputed by a forest settlement 
officer to,impress some carts for the use of the 








(4) I. L*R. 8 Cal. “erg. 


(g) See also JEwibress v. Ishan Chandra De 1. L, R, g Ca? 


847. Collector of Thana v. Dadabhat Bamanji 1. L, R. x Bom, 
. 852. Sethu v. Venkatarama I. L. R. 9 Mad. 112. 


(7) I. L. R. 9 Bom. 558. 
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latter, that the accused assaulted and prevented 
him from seizing his cart, a Magistrate con- 
victed the accused under sec. 353 of the Penal 
Code (Act XIV of 1860) for obstructing and 
assaulting a public servant, it was held by the 
High Court that the conviction under sec. 353 
was bad. It was contended for «he Crown that 
therules of the Local Government justified the 
seizure of carts and that therefore the accused 
in obstructing the sepoy was obstructing a 
public servant in execution of public duty. 
But the Court was of opinion that the rules of 
the Government had not the force of law and 
that the seizure of the carts under the rules 
was illegal (s). 

Have the rules madeand orders issued by 
Governments a retrospective effect ? In the case 
of Dowlatram Harvjt v. Vitho Radhoji(t), the 
High Court declined to consider a rule made 
by the Government of India subsequent to the 
making of the document which was the subject 
matter in the suit, presumably because the rule 
could have no retrospective effect, Similary, 
in Macdonald v. Riddel(u) the High Court held 
that an order made under sec. 308 Cr. P. C., 
1861, by the Local Government wath retros- 
pective effect was of no legal effect. . 





~*~, (s See also Budho v, Keso and another Y. L. R. 21 Bom. 


P. 773: 
(A I. L. R. 5 Bom. 188. 
(u) 16 W. R. (Cr. Rulings) 79. 
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We shall conclude this lecture by noticing 
a somewhat anomalous case bearing on the 
powers of Local Government: viz, Queen 
Empress v. Ganga Ram(v). Here the High Court 
of Allahabad while admitting that the apoint- 
ment of one of its judges by the Lieutenant- 
Governor under the sanction of the Secretary of 
State for India, so far as its validity depended 
upon the provisions of sections 7 and 16 of 
the Indian High Courts Act, 1861, was ap- 
parently ultva vives ; held that the appointment 
must be presumed to have been legally made in 
theexercise of some power unknown to the courts 
vested in the Secretary of State. It is difficult 


to reconcile this decision with the principles : 


that have been followed by the courts in this 
country as well as in England in their inter- 
pretation of the constitution and powers of 
statutory bodies. The power of appointment 
of judges vested in the: Crown and under 
certain comditions, in the Government of India, 
and the Local Government is a statutory body 
and its power must be exercised in accordance 
with the provisións of the statute or statutes 
which gives it the power. It is doubtful 
whether the decision will be followed by the 
other Higfi Courts. 








(v) L L. R. 16 All. 136, 


Historical 
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Charter of 
Charles IT, 
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LECTURE V, 
High Courts, 


In this lecture, we shall treat of the High 
Courts and their powers. We shall begin by 
giving a history of the British courts in India, 
their origin and expansion. , 

In lecture II], we noticed the charter of 
Charles II issued in 1661 which authorized 
the Governor and Council of each factory of the 
Company “ to judge all persons belonging to the 
said governor and company or that shall be 
under them in all causes, whether civil or 
criminal, according to the laws of this 
kingdom, and to execute judgment according- 
ly." Very little was done to carry out the pro- 
visions of the charter till 1678. Before that 
year, even at Madras which was the most 
important possession of the Company at that 
time, there was no proper judiciary, except 
that two or more officers of the Company used 
to sit as justices in the “ choultry" to dispose 
of petty cases. In 1678, the Governor and 
Council at Madras under the authority of the 
charter of 1661 commenced the practice of 
sitting two days in the week to hear and judge 
all cases. 

In 1669, the port and island of Sombay 
which had been ceded to the English king in 

` 1661 (by the Portuguese), was granted by a 
charterto the East India Company, which 
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among other things authorized the Company, 

by their governor and other officers * to do all 
and every other thing and things, which unto 
the complete establishment of justice do belong, 
by courts, sessions, form of judicature and 
manner of proceedings therein" and *' to award 
process, hold pleas, judge and determine all 

actions and suits and causes whatsoever...... 
and to execute all and every such judgment.” 

The Commissioners who went from Surat to 

take possession. of Bombay, on behalf of the 
Company, recommended the appointment of a 
judge-advocate. Twocourts were established, Establish- 
the inferior court consisting of a Company's n 
officer and two Indians having a limited juris- Bombay. 
diction and the superior court, consisting of 

the Deputy Governor and Council (a). 

So far the administration of justice in the 

Company's settlements had been left entirely 

in the hands of the Company and their officers 

under the guidance and authority of the Charter of 
charters. In 1683, a new departure is noticeable 1683. 
‘in the policy of the British Cabinet. By a 

charter issued in that year, the king established 

a Court of Judicature to be held at such place or 

places as the Company might direct, consisting 

of one person learned in civil law and two 4 Court of 
others tẹ assiste him. The court was princi- Admiralty 
pally to be a Court of Admiralty, to judge al] .Ssieblishes 
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(a) Shaw sCharters, Preface p. ix. 
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mercantile and maritime cases whatsoever. 1t 
was directed to judge “according to the rules 
of equity and good conscience and according to 
the laws and customs of merchants and by 
such methods and rules and proceedings as we 
shall from time to time direct and appoint." 
Dr. St. John was appointed to act asa 
judge-advocate of the court at Surat. In or 
about 1686 Sir John Biggs was appointed 
as judge-advocate in Madras. The following 
year the Company authorized by the Crown 
established by charter a municipality at Madras, 
consisting of a mayor, twelve aldermen and 
sixty or more burgesses. A Mayors Court 
was also established which was to be a Court 
of Record with power to try civil and crimi- 
nal cases. An appeal lay from this court to 
the already existing Court of Admiralty. The 
charter also directed the appointment of a 
Recorder to assist the mayor in the administra- 
tion of justice. ^ 


In 1726, the Court of Directors petitioned 
the King to the effect that there wasa great 
want at Madras, Fort William and Bombay of 
a proper and competent power and authority 
for the more speedy and effectual administra- 
tion of justice in civil causes and for the trial 
and punishment of capital and other criminal 
offences and misdemeanours. In response to 
the petition, the existing courts were abolished 
and by charter, a Mayor's Court was established 
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at Calcutta, Madras and Bombay, consisting 
of the mayor and the aldermen. The court 
was to be a Court of Record and was autho- 
rized “ to try and hear and determine all suits, 
actions and pleas between party and party.” 
Appeals were allowed from the decisions of the 
Court to the Governor and Council. In all 
cases, involving sums less than 1000 pagodas, 
their decisions were final, but in cases involving 
sums exceeding that amount,a further appeal 
lay to the King in Council. This charter 
empowered the Governor and five senior 
members of the Council to act as justices of the 
peace and to hold quarter sessions for the trial 
of all offences except high treason. 

In 1746, Madras fell into the hands of the 
French. On its restoration to the English 
in 1749, the Directors represented to the King 
in Council that it would be a great encourage- 
ment to persons to come and settle in Madras, 
if a proper and competent judicial authority 
were established there and further that the 
judiciaries established by the charter of 1726 


had not proved wholly successful owing to Charter of 
. 1753. Re-es- 
certain defects in the charter. New letters tablishment 








patents were issued re-establishing the Mayor's ect 
Court not only at Madras but also at the Court at the 
other fwo presfdency towns. Certain alterations p 
were made in the jurisdiction of the new courts. 
Among others, the Mayor's Court was directed . 


not to entertain suits between natives unless 
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by consent of the parties; while the jurisdic- 
tion of the Governor and Council was limited 
to offences committed within the town and 
factories subordinate to it. 

Hitherto, we have been considering the 
Company's courts established under the au- 
thority of the King of England. Now we shall 
turn for a while to the courts which claimed 
their authority from the princes of this country 
eg., the Nawab of Bengal. In 1765, the grant 
of the Dewani to the East India Company was 
the signal for many important and far reaching 
changes in the judicial administration of the 
provinces of Bengal, Bihar and Orissa. The 
changes however were not effected till six or 
seven years later, During this period, the 
Company though they received the revenue and 
maintained the army, left the collection of the 
revenue as well as the administration of civil 
and criminal justice in the hands of the Nawab 
and his officers. But in 1771, the Directors 
resolved to stand forthas Dewan and to under- 
take the entire work and management of the 
revenues which involved the work of administer- 
ing civil justice. In 1772 Warren Hastings 
came to Bengal as governor and steps were 
immediately taken, with a view to the collec- 
tion of revenues directly through the Company's 
servants. A committee was appointed consist- 
ing of the Governor and Council. Its report 
drew attention to the incompetency of the 
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existing law courts and submitted proposais 
for the establishment of Dewazy and Fouzdary 
Adawiluts, under the superintendence of British 
officers. These proposals were accepted and 
civil and criminal courts were established all 
over the Presidency. 

The Dew%ni courts which were presided 
over by the Company’s officers known as 
collectors, appointed principally to look after 
the collection of revenue and matters relating 
thereto took cognizance of all claims of debt, 
disputed accounts, contracts and demands of 
rent. Questions of successions to cemindaries 
and falukdaries were reserved for the decision 
of the Governor and Council. 

With a view to facilitate the administra- 
tion of criminal justice, a criminal court known 
as Foujdavi Adawlut was established in each 


district. In these courts, the Kazi and Mufti 


sat to expound the law as well as to try 
offences, but the collector of the district was 
to attend'and to see that their decisions were 
fair and impartial. 

Besides these Mafussal courts, two superior 
courts were established at the chief seat of 


Civil and 


criminal 


courts estab- 
lished in the 
districts of 
Bengal. 


Suader 


Dewant and 


Sudder 


government, known as Sudder Dewani Adaw- Nisamut 


fut and Suader Nizasmut eddawut, The former nd 


was presided over by the Governor and 
Council and was a court of appeal in all civil 
cases involving sums over Rs. 500. — The-latter 


was the chief court of criminal appeal and 
20 
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was presided over by an officer appointed on 
behalf of the Nazim. The duty of the court was 
to revise and confirm in some cases eg., death, 
the decisions of the Maffusil Foujdari courts. 
These courts, it should be remembered, were 
established and maintained in the name of the 
Emperor of Delhi who still remafned the law- 

ful though nominal sovereign of the country. 
The granting of the Dewani to the Company 
was followed by considerable agitation in 
; England, as a consequence of which, a secret 
committee was appointed to enquire into the 
Company's affairs in this country. The com- 
miltee, among other things, drew attention to 
the inefficiency of the then existing Mayor's 
. Courts and upon their report was passed the 
E Regulating Act of 1773í(6) This statute 
authorized the establishment by Royal Charter 
of a Supreme Court, of Judicature at Fort 
William in Bengal, consisting of a Chief Justice 
and three other judges, being barristers of 
England or Ireland, of not less than five years 
standing, who were to be appointed by the 

Crown (e). 

The statute further declared that the court 
Establish. was to have full power and authority “to 
E exercise and perfornr all civil, criminal, ad- 
Court in miralty and ecclesiastical pu m and 
Calcutta ^ «5 form and establish such rules of practice and 
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(c) See section 13 Zoid, 
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such rules for the process of the said court 
as should be found necessary for the adminis- 
tration of justice and due execution of all or 
any of the powers which should or might be 
granted to the court, and also should be at 
all times a Court of Record and should bea 
Court of Over and Terminer and Gaol Delivery 
in and for *the town of Calcutta and the 
factories subordinate to it’(@). 

In pursuance of the statute, a Supreme 
Court was established at Calcutta by Royal 
Charter in 1774. We cannot here go into an 
elaborate discussion of the provision of the 
charter or the statute. But we shall notice the 
important points concerning jurisdiction which 
were raised in the dispute which soon followed 
between the executive and the judiciary in 
Bengal. 

By the provisions of the charter and in con- 
formity with the statute, the Supremé Court 
was vested with full power and authority to 
hear and determine all complaints against any 
of His *Mayjestys subjects for crimes, mis- 
demeanours ore oppressions and also to enter, 
hear and determine any suit or action against 
any of His Majesty’s subjects in Bengal, Behar 
and Orissa and any suit, action, or complaint 
against any person in the service of the Company 
or any of His Majesty’s subjects. It was, however, 
expressly provided (1)that the court should not 


Los Maw Mi m aih yi E ED od me nni wo Hee 


(7) Sec 13 Jini. . 
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hear or determine any indictment or informa- 
tion against the Governor or any member of the 
council for any offence, not being a felony or 
treason ; (2) that the court should not hear 
and determine any suits and actions of any of 
His Majesty's subjects against any Indian, 
residing in Bengal, Bihar and Orissa, except 
where upon a contract in writing such 
Indian should have agreed that in case of 
dispute the matter should be determined in the 
Supreme Court and where the cause of action 
should have exceeded Rs. 500. 


As in the case of the Mayor's or Recorder's 
court, an appeal wes allowed to the King in 
Council from the decisions of the Supreme 
Court, under certain. conditions, both in civil 
and criminal cases; but in the latter the 
conditions were much more stringent than in 
the former. 

Even a cursory perusal of the statute and 
the charter would convince one that the powers 
given by them, wide and extensive as they 
were, were not clearly defined. In the first 
place, as Mr. Ilbert points ouf, it is not made 
clear as to what law the court was to adminis- 
ter. “Apparently it was the unregenerate 
English law, insulor, technical, formless, tem- 
pered in its application to English circums- 
tances by the quibbles of judges and the 
obstinacy of juries, capable of being an instru- 
ment of the most monstrous injustice when 
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administered in an atmosphere different from 
that in which it had grown up (e). 

In the second place, what was the jurisdic- 
tion of the court? It was declared to extend 
over the whole of Bengal Presidency in respect 
of His Majesty's subjects aud theiv employees. 
But noattempt was made in the charter to define 
as to who were His Majesty's subjects or who 
were their employees. The judges were apparent- 
ly under the impression that the sovereignty of 
the King of England had taken the place of 
that of the Emperor of Delhi in the provinces 
of Bengal, Bihar and Orissa: and accordingly 
they exercised their authority all over the 
country by issuing writs on all persons whether, 
strictly speaking, there were the subjects of the 
^ English King or their employees or not. Thus, 
a in the Cosstjuvah case the court issued a writ 7% Cossi- 

| A i : Jural case, 
against a Raja who was instructed by the 
Governor and Council not to obey it. The 
Sheriff and his officers were driven otf by the 
Companys sepoys. Thereupon the court took 
proceedings against the officers of the Company. 
Their attorney was thrown into prison and 
the Governor-General and his councillors were 











à served with summons to appear. 

E The court also assumed the right to try Tye Patna 
1 actions against the judicial officers of the Com- «ese 

i pany for acts done in their judicial capacity. It 

jd 

i1 | i 

B (e) Ilbert's Government of India, p. 56. : : 
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did not recognize the Company's courts as 
having any authority. The Emperor of Delhi 
was a phantom and his courts were no better. 
Thus in the well-known Patna case, the 
Supreme Court gave judgment against officers 
of the Patna provincial court and had the 
defendants cast into prison. 

These conflicts between the eXecutive and 
the judiciary led to a serious dislocation of the 
administrative machinary of the country, and 

| The Amen- 
| ding Act, Parliament had to intervene. In 1781, an 
| 1781. Amending Act(f) was passed which with a 
view to secure the prestige and efficiency of the 
; executive as well as to ensure justice to the 
l- native population according to their own laws 
| and customs, made the following changes in 
i the powers of the court. 
boc First:— The Act declared that the Governor- 
1 General and' his councillots were not to be 
subject, jointly or severally, to the jurisdiction of 





u the Supreme Court for any act or order, or any 
B other matter or thing whatsoever counselled, 


ordered or done by them in their ‘official 
capacity only.—Sec. 1 (7). A 

Secondly :—Persons impleaded in any action 
or process, civil or criminal, for any actor 
acts done by the order of the Governor-General 
and Counçil in writing, could give the order 
in eviđence, which order with proof tħat the 


- [f 21 George in, C. 70. 
(g Ses Morley's Digest Sec. 106. 
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act or acts done had been done according to 
the purport of the same, should amount toa 
justification of the said act or acts, and the 
defendant should be fully justified, acquitted 
and discharged from all and every suit, 
action 4nd process whatsoever, civil or criminal, 
in the Supreme Court.—Sec. 2. 

Provided always, that with respect to such 
order or orders of the Governor-General and 
Council as should extend to a British subject, 
the Supreme Court should have and retain as 
full and competent jurisdiction as if the Act of 
1781 had not been passed.—Sec. 3. 

Thirdiy :— The Supreme Court was directed 
not to exercise any jurisdiction in any matter 
concerning the revenue or concerning any act or 
acts ordered or done in its collection, according 
to the usage and practice of the country or 
the regulations of the Governor-General and 
Council.—Sec. 8 (4). 

Fourthly :—It was declared that no person 
should ‘be subject to the jurisdiction of the 
Court merely by reason of his being land- 
owner, land-holder or farmer of land or rent or 
by reason of his being employed by the Com- 
pany oreby a native of Great Britain in any 


‘matter of dealing or contract between party 


and party except in acts for wrongs and 
trespasses. . 


insit hth OU mM HA pp PAULO AMER RIA RAE PRNAMINU Rete. qot LAER OAR rji RAO Pt RAM RAN PT HEURE Rb LHP of eRe m n em 





(2) See Morley’s Digest Sec. ror. 
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Fifthly :—It was provided that the Court 
should have jurisdiction in actions and suits 
against the inhabitants of Calcutta but 
that it should judge them according to their 
native laws and customs in all matters relating 
to inheritance and succession to lands, rents 
and goods and of contract and dealing between 
party and party.—Sec. 17. 





&. —T— Mtr eei E Sade 6. Exo 2 See a Te RA coors E x 2 
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The various limitations imposed on the 
powers of the Supreme Court achieved two 
things —(1) they placed the executive above the 
judiciary; (2) they gave an assurance to the 
native population that they would not be 
harrassed by the processes of the court, and that 
when within its jurisdiction, they would be, in 
most cases, judged according to their own laws 
and usages. The statute also recognized the 
appellate functions of the Sudder Dewany 
Adawlat instituted by Warren Hastings for 
hearing appeals from the Moftusil. courts; 
made it a Court of Record; allowed appeals 
to the King’s Council from its decisions in civil 
causes which exceeded £ 5,000% and invested 
it with full authority to hear and determine 
all offences and abuses committed in the collec- 
tion of revenues, j 

The Supreme Court 4s amended by the Act of 
1781 existed for 80 years when it was abolished 

, and replaced by the present High Court. During 
this period, statutes were passed from time to 
time altering its jurisdiction and constitution. 
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By sec. 2g of 26 Geo. III C. 57, the Court Jurisdiction 
was authorized to take cognizance of offences — 
committed by British subjects outside India. 26 Geo. III 
All servants of the East India Company and all aes 
His Majesty’s subjects resident in India were by 
this section made subject to the Courts of Oyer 
and Terminer and Gao! Delivery for all criminal 
offences committed in any part of Asia, Africa 
and America beyond the Cape of Good Hope to 
the Straits of Magellan within the limits of 
the Company’s trade (2). 

Again, doubts having arisen as to the extent Admiralty 
of the admiralty jurisdiction of the Court, it habena apa 
was enacted by sec. 156 of 33 Geo. HI C. 152 confirmed 
that the Court should have power and autho- 
rity to try all offences committed on the high 
seas according to the laws and customs of the 
admiralty of England and by means of pro- 


perly constituted juries. 


We have seen that the'statute establishing 59 and 4o 

the Supreme Court limited its jurisdiction to Gee, HI C. 
: 79. Sec, 20. 

the provinces of Bengal, Bihar and Orissa. In 1800. 

1775, Benares was ceded to the Company and 

to provide for ifs judicial administration, it 

was enacted by 39 and 40 Geo. III C. 79. S. 20 

that the authority of the Supreme Court should 

extend to the province or district of Benares 

and “over all the factories, districts and places 


which now are or hereafter shall be made 
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(2) This section has been repealed. ° 
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Number of 
judges re- 
duced : 

37 Geo III. 
C. 142 Sec. 
I, 


Recorder's 


, Court esta- 


blished at 

Madras and 
Bombay un- 
der statute, 


1779. 
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subordinate thereto and to and over all sach 
provinces and districts as may at any time 
hereafter be annexed and made subject to the 
said Presidency of Fort William aforesaid." 

By sec. 1 of 37 Geo. III C. 142, the number 
of judges of the Supreme Court was reduced to 
three. 

It now remains to trace the history of the 
Courts in Madras and Bombay. We saw that 
by Letters Patents issued in 1753, Mayor's 
courts were established in the Madras and 
Bombay as well as in Calcutta. That in 
Calcutta was replaced by the Supreme Court 
in 1774. Those in Madras and Bombay exist- 
ed till 31797 when they were by statute 
abolished and replaced by Recorder's courts. 
These courts composed of the Mayor, three 


aldermen and a Recorder were given power toe 


exercise jurisdiction in matters, civil, criminal, 
admiralty and ecclesiastical. They were also 
authorized to frame rules of practice and to 
act as Courts of Oyer and Terminer and Gaol 
Delivery for Fort St. George and Bombay. As 
in the case of the Supreme Cóurt at Calcutta, 
their jurisdiction extended to British subjects 
residing in the Presidencies of Madras and 
Bombay, and besides, to those residing in 
the territories of native princes who were in 
alliance with the Company. 

- The Government of India Act, 1800, abo- 
lished the Recorder's Court at Madras and 
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authorized the Crown to establish by charter 
a Supreme Court in its place. The court was 
placed on the same footing as the court at 
Calcutta, invested with the same powers and 
subject to the same restrictions. The charter 
creating the court was issued next year, in 
1801. The Recorder's Court at Bombay con- 
tinued to exist till 1523 when the Crown was 
empowered by statute to establish a third 
Supreme Court at Bombay on the same lines 
as its predecessors. 

Thus in the course of 150 years since the 
grant of the charter of Charles II dated 1661, 
which for the first time gave the Company 
definite judicial powers, three Supreme Courts 
of Judicature came to be established in British 
India under the direct control of. the King and 
independent of the Company. They continued 
to exist till 1861 without undergoing any great 
changes, when they were abolished by the 
Indian High Courts Act and superseded by the 
existing High Courts. 

The resumption by the Crown of its terri- 
torial possession in India in 1858 was followed 
by a reconstitution of the law courts. By the 
Indian High Courts Act, 1861(7) the Supreme 
Courts and the Sudder Dewani and the foujdary 
Courts in the three Presidency towns were 
abolished. The High Courts which superseded 
them were vested with their combined powers. 


Jj) and 2 5 Vict : C. 104. 


Supreme 
Court es- 
tablished at 
Madras in 
ror andat 
Bombay in 
19023. : 


The Indian 
High Courts 
Act, 1861. 
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E Section 1 of the Indian High Courts Act 

tablished at authorized the establishment of High Courts 

Calcutta, in Bengal, Madras and Bombay by Letters 

Madras and i jT 

Bombay Patents. In pursuance of this section, the 
Crown established by charter High Courts at 
the three Presidency towns in 1862. The charters 
of that year were withdrawn im favour new 


ones issued in 1865. 
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tanii Sec. 9 of the Act enacted that “each of the 
Sa High Courts to be established under this Act 
shall have and exercise all such civil, criminal, 
admiralty and  vice-admiralty, testamen- 
tary, intestate, and matrimonial jurisdiction, 
original and appellate, and all such powers 
and authority for and in relation to the 
administration of justice in the Presidency for 
which it is established, as Her Majesty may. 
by such Letters Patents as aforesaid grant and 
direct, subject, however, to such directions and 
limitations as to the exercise of original civil 
and criminal jurisdiction beyond the limits 


oi the Presidency towns as may be pfescribed 
thereby ; e 


“And, save as by such Letters Patents may 
be otherwise directed and subject and without 


bs prejudice to the legislative powers in relation to 


T 
vu uas 
b IR] 


AT the matters aforesaid of the Governor-General 
LANEE of India in Council, the High Court to be 
Tu . established in each Presidency shall have and 
pre t exercise all jurisdiction and every power and 
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authority whatsoever in anv manner vested in 
any of the courts in the same Presidency abolish- 
ed under this Act at the time of abolition of 
such last mentioned courts." 
Under the authority of this statute and the 
charters issued under it, the High Courts have 
come to exereise the powers of the Supreme 
Courts as well as those of the Sudder Dewani 
and fousdarz Adawluis which were abolished 
by the Act. Thus they have an original and 
an appellate side. On their ordinary original 
side, the authority of the High Courts extends 
to the Presidency towns, but on their appellate 
side, their authority extends over the whole 
province for which they are respectively 
established. They are not only entitled to 
entertain appeals from the subordinate 
| "Courts, but also to exercise superintendence 
i over them with a general power to issue 
| rules to regulate their practice and pro- 
ceedings subject, however, to the sanction of 
the Governor-General in Council. This was the High 
not so during the days of the Supreme Courts Court with 
when there was a complete separation between irai 
the Presidency and the Moffusil courts. Now courts. 
however as already indicated, the former have 
obtained extensive poweys over the latter, 
They can call for local returns; direct the Sec. rs. 
; transfer of any suit or appeal from any Moffusil 207 o- 
court to any other court of equal or superior . 
judisdiction. And lastly, they have power to 
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make and issue general rules for regulating 
their practice and proceedings and for keeping 
all books and entries and to settle tables of 
fees to be allowed to the sheriif, attorneys, 
clerks and officers of courts. 
High Court The Act of 1€61,1n addition to the High 
ere Courts in Calcutta, Madras ard Bombay, 
= authorized the establishment of a High Court 
Sec. 16. in Allahabad which was effected in 1865 under 
charter from the Crown. 
“Our courts of law, especially the High 
Courts, have various powers delegated to them 
by the legislature, beside the power to ad- 
Power of “a. T 
thecouttsto judicate between litigants. For instance, 
make rules. under certain legislative enactments, the High 
Courts are given the power to frame rules, 
settle tables of fees and so forth. In exercis- 
ing these powers, the High Courts do not acf 
qt in their judicial capacity and if they frame a 
g rule which they are not empowered to frame, 
9 the rule will be one made ultra vires.” Thus in 
| the case of Jagatkishore Acharya Choudhury v. 
Dinanath Choudhuvy( £), the question was raised 
EH whether Art. 3. Part II of the Rules made 
" under Sec. 20 of the Court Fees Act was ultra- 
d. vires. Art 3, Part II fixes the rate of re- 
E: e T muneration for commisgion and adds in a note 
-e that all fees due tò the commissioner must be 
Pu. paid before the latter's report or other returns 
$ Mo . "be given in evidence. In the present case, the 
© f&)1L R oxy Cal a8r. 
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whole amount due to the commissioner was not | 
paid, and the subordinate judge relving on the 
: rule above mentioned, refused to take the com- 
missioner's report as evidence. On reference to 
the High Court, it was held, we are also of 
opinion that Art 3 of the Rules is itself ultra- | 
vives, A commission is not in our opinion a 
process withfn the meaning of sec. 20 of the 
Court Fees Act. Process has a well understood 
meaning within which such a commission can | 
not beincluded. The note also is ultravires. | 
It is inconsistent with sec. 373 of the Civil | 
| Procedure Code which says that the report of 
4 the commissioner and the evidence taken by 
| him (but not the evidence without the report) 
shall be evidence in the suit and shall form part 
of the records (2). 

Here, the High Court was authorized to fix 
the remuneration ior work done under process. 
It however went on to fix the remuneration for 
work done under commission, This is clearly 
ultva vives. Further, the High Court's note that 
the commissioner’s report should not be read 
till all fees due had been paid is inconsistent 
with the existing law which directs tbat they 
should be read and form part of the record, and 
is therefore ultvavives. 
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Similarly in Jn the matter of Desputty 
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(1) See also dn re Flemming Spinning and Weaving om 
Company Limited 1. L. R. 3 Bom. 439; Rajam Chetti v.* 
Ses&ayya I. L. R. 18 Mad. 236. e 





B^ 168 HIGH COURTS. 


Singh v. Doolay Ray(s2), it was held that the rule 
i of a subordinate court prescribing certain hours 
E for the receipt of petitions and hearing of 
M motions could not operate to alter the period 
of limitation prescribed by law. Here the 
munsi refused to receive a plaint which was 


= 


a 


ha. 4 

m E 
= 
= 
po 


va 

by Dal t, + * 
a tendered by the petitioner on the ground that it 
"a was not presented during the hofrs set apart 


for receiving of plaints. The consequence was 
that the petitioner's claim was barred bv limita- 
tion. Every court has power to frame rules 
for the proper carrying on of its business and 
can, accordingly set apart certain hours for 
certain kinds of work, but they would be ura- 
uires if they attempted to interfere with the 
' operation of any existing law or laws. 
Constitu- Each High Court consists of a Chief 
tion of the Justice and as many judges not exceeding 
E fifteen, as His Majesty may think fit to appoint” 
The Letter Patent for each of the High Courts 
fixes the number of judges. The question has 
been raised whether if the number of judges 
at any time fall below the number fixed, the 
court should cease to exist and be incompetent 
to carry out its functions. It has been decided 
in Lal Singh and others v. Ghansam Singh (m) 
that no omission to fillup a vacancy under 
Sec. 7 of the Indian High Courts Act amongst 
. the puisne judges could operate to suspend the 





VIP - (m) liL. R.: C. L. R. 291 
ve eae (n) IPL. R, o All. 625, 
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jurisdiction and functions oí the Chief Justice | 
and subsisting judges of the court. It was | 
pointed out however in the above case that the 
Chief Justice was essential to the existence of | 
the court. | 

Since the Act of 1865, not many changes | 
have been made in the powers or constitution 
of the High Courts. We shall bring our treat- 
ment of this subject to a close by a short 
notice of the few changes that have bsen 
effected. 

(1) By Sec. 3 of the Indian High Courts’ Act, The Indian 
1865, the Government of India has been E Es 
authorized to transfer by order, from time to 186s;the — 
time, any territory or place from the juris- stoy miii 
diction of one to the jurisdiction of any other extended. 
of the High Courts, and to empower any High 
Court to exercise all or any portion of its 
jurisdiction and powers in any part of British 
India not included within the limits of the 
place or Presidency for which it was es- 
tablished; and also to exercise any such juris- 
diction in respect of Christian subjects of His 
Majesty residing in any of the native states in 
l alliance with His Majesty. 

Y (2) By, Sec. 2 of the Indian High Courts’ The India 

| Act, the maximum number of judges, beside B " 

$ the Chief Justice, was fifteen. The Indian ror: ` 

E | High Courts’ Act, rgr1, has raised the number ages E 
to twenty. It has also empowered the Governor- ° : 
General in Council to establish High Courts, 
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Besides the Chartered High Courts es- 
tablished at Calcutta, Madras, Bombay and 
Allahabad, there are at present several un- 
chartered High Courts, established by Acts of 
the Governor-General in Council. These are 
the Chief Courts at Lahore and Rangoon and 
the Courts of the Judicial Commissioners in the 
Central Provinces, Upper Burma, Oudh, Berar 
and Sind. They exercise appellate jurisdiction 
and supervision over the courts subordinate to 
them in the same manner as the Chartered High 
Courts and their decisions are subject to 
appeal to the Privy Council in the same 
manner as those of the High Courts. 
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artificiality. 


LECTURE VI. 


Corporation, 


PN lM iinn 


A corporation is a body politi: which 


Definition 
of corpora- 


constituted bv or composed of one or more tion, 


individuals is distinct from them, and which 
is vested by the policy of law with continuous 
identity and with the capacity of acting in 
certain respects as an individual. 

An analysis of this definition or description 
would show three elements in the notion of a 
corporation: (i) its distinctness from the 
constituent members, (2) its continuous 
identity and perpetual succession, and (3) its 





Puis 


“ The earliest definition of a corporation of which a record 
has been found is in Smith's (Sir James) case (1691), Carth. 
217; wheredt is stated to be an artificial body composed of 
divers constituent members hke the human body and that the 
ligaments of this body politic or artificial body are the 
franchises and liberties thereof which bind and unite all its 
members together, ang the whole frame and essence of the 
corporation consist therein.” In 1691 Lord Holt, C. J. 
(Holt (K. B.), 168) defined a corporation as an ens civile, a 
corpus politicum a collegium, an universiias. a jus havendi 
et agendi. Fora later definition see Grant, Law of Corpora- 
tions (1850), &. 4. where “a corporation is defined as a continuos 
identity ; : endowed at its creation with capacity for endless 
duration; residing in the grantees of it and their successors, 
its acts being determined by the will ofa majority of the 
existing body ‘of its grantees or their successors at any gi en 
time, acting within the limits imposed by the constitution Df 


‘their body politic, such will being signified to strangers by 


writing under the common seal; having a name and under 
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A corporation is, in the eye of law, -an 
entirely distinct person from those who con- 
stitute or compose it. The constituent mem- 
ber or members are not the corporation. They 
may sue and be sued by the corporation (a). 
The rights and liabilities of the latter are not 
the rights and liabilities of the former. It has 
been laid down that, generally speaking, the 
individuals can not enforce the rights of 
the corporation of which they happen to be 
members (b), nor are they responsible for the 
proper discharge of its duties and liabilities. 
A corporation, being incorporeal, acis by or 
through its agents. But the members as such 
are not its agents. And so notice to an indivi- 


— 





such name a capacity for taking, holding and enjoying all kinds 
of property, a qualified right of disposing of its possessions 


and also a capacity for taking, holding and enjoying, hut- 


inalienably, liberties, franchises, exemptions and privileges; 
together with the right and obligation of suing and being sued 
only under such name." Halsbury’s Laws of England Vol. 8 
301-302. : 

A shorter definition is given by Dillon, * Municipal Copora- 
tions" p. gt which Mr. Brice adopts zzz, “a corporation is a legal 
institution, devised to confer upon the individuals of which 
it 1s composed powers, privileges ang immunities, which 
they would not otherwise possess, the most important of which 
are continuous legal identity and perpetual or indefinite 
succession under the corpoiate name notwithstanding succes- 


sive changes by death or otherwise in the corporators or 


members of the corporation. e 


(a) Hope v. International Financial Society. W. N. 1876, 
p. 257. In this case, an injunction was applied for and 
obtained by a share-holder to restrain the directors from acting 
upon a resolution. 7 


(6) Mosley v. Alsion, x Ph. 790; Foss v. Harbottle . 


(1843),% Hare 461, 490, Cooch v. Goodman, 2 Q. B. 580. 
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dual member is not notice to the co:poration(c). 
And lastly, the corporate funds and not the 
estates of the individual members are (unless 
there are provisions to the contrary in the 
constating instruments) alone and solely res- 
ponsible for the payment of the debts and 
other pecuniary liabilities of the corporation. 

The distfn:t legal personality of a corpora- 
tion is very clearly brought out in Salomon v. 
Salomon (d), where we have a company which 
was really a one-man company—the six of 
the shareholders whose names appeared in 
the memorandum of association being nearly 
nominal shareholders. But observed Lord 
Herschell notwithstanding: “The company 
ex hypothesi is a distinct legal persona.............. 
It was said that in the present case, the six 
shareholders other than the applicant are mere 
dummies and......................ÍI assume that 
this was so. In my opinion, it makes no 
diflerence." 

A corporation enjoys continuous identity 
and perpetual succession. The legal existence 
of a natural person ceases with his death, 
but that of a corporation is not affected by the 
death or retirement of its members or by 


alteratiens in its government and constitution. 


Uma areis ind 





(c) Steward v. Dunn (1844) 1 Dow & L. 642, 649. 

(d) 1897 A.C. 22, 45,51; See also Kodak Lid. v. Clark, 
(1902), 2 K. B. 4505; (1903), 1 K. B. 505 ; Janson v. Driefontein 
Gr. Mines, (1902); A. C. 484: Gramophone ele, Lid. v. Slat 
fey, (1905), 2 K. B. 856. , 


Its conti- 
nuous 
identity. 
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These changes notwithstanding, the corporation 
continues to exist with its rights and liabi- 
lities. This principle has been affirmed in a 
number of cases, In .litovney-General v. Corpo- 
vatzon of Newcastle, the Master of the Rolls 
expressed himself thus: “Ihave had on more 
than one occasion to consider the effect of the 
Municipal Corporation Act (5 & 6 Wm. IV c. 76. 
s. 92) and I have considered that it is nota 
new corporation but à newly constitüted 
government of the old corporation; that 
what is called the new corporation remains 
subject to all the liabilities of the old corpora- 
tion which have io be satished in the same 
manner as if no alteration had taken place. 
No doubt, some hardship occurs where 
liabilities are fixed on the ratepayers in a town 
which they were not subject to before the Act. 
But the liabilities of the old corporation pass 
with the property to, the new corporation 
which is a continuation of the old corporation 
with a change of government (e). 

A corporation, though it is constituted 
or represented by one or more satural persons 
is itself an avtzjicta? legal entity. As Lord Coke 
puts it, a corporation aggregate of many is 
invisible, immortal, rests only in intendment 
and consideration of law. From this it would 
seem to follow that a corporation does not 








. _ €) The Attorney-General v, Corporation of Newcestle, 
5 Beav. p. 315; the Attorney-General v. Kerr, 2 Beav. p. 420. 
The Atirérney-General v. Corporationof Lieester, 9 Beav. 246. 
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enjoy all the rights and obligations of natural 
persons, but only those with wh 21 it has been 
specially invested by law. This is sometimes 
expressed by saving that whe: as a natural 
person may do whatever he lth 3 except what 
he is expressly forbidden todo. à corporation 
may do only that which it is expressly allowed 
todo. This distinction explains many of the 
peculiarities of the law of corporate bodies and 
is in fact at the root of the doctrine of ultra 
DINES. 

A corporation being an artificial entity, 
in the sense described above, its powers or 
capacities are derived from its constating 
instruments or from custom. But in addition 
to these Blackstone mentions certain capacities 
or incidents which ars common to all corpora- 
“ons, CTüov areas !5ilows : 

1, To have nerp- tual succession. 

2. To sue or Le sued, impleo4 or be im- 
pleaded, erant or receive, by its name and do 
all other acts as natural persons may. 

3. To pugchase land and hoid them for the 
benefit of themselvcs and their successors. 

4. To have a common seal. 

5. „To make bye-laws or private statutes for 
the better government of the corporation, which 
are binding upua themselves, unless contrary 
to the laws of tne land, and then they are void. 

1. Ts have perpetual succession. It has beer 
said that corporations never die. ‘This is true 
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in the sense that they are not liable to diea 
natural death. But they are not necessarily 
immortal. If a corporation is created for a 
definite object or for a definite period it ceases to 
exist the moment the object is attained or the 
period completed. Again, a corporation may, 
by abusing its powers, forfeit its fsanchise and 
thuscome toan end. It has been contended 
that at common law the King can not create 
acorporation fora definite period. But the 
tact is that the King has more than once 
granted charters of incorporations which were 
to last for definite periods only, e.g., the East 
India Company was by Elizabeth’s charter in- 
corporated for fifteen years only. But apart 
from common-law power, the King has by 
statute been authorised to limit the duration 
of corporations created by it (f). a 

But though a corporation does not enjoy 
perpetual succession in the sense that it can go 
on for ever, yet it may be said to enjoy it in the 
sense that during the period of its duration, its 
existence is uninterrupted, that is to say, 
remains identical, notwithstanding death or 


‘retirement of its members or alterations of its 


government, [he object for which a corpora- 
tion is created could hardly be accomplished, 
if it ceased to exist with the death or retire- 
ment of any of its members, Provisions are 


«made in the constating instruments for the 
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election or nomination of new members, and so 
long as these are observed and new members 
nominated or elected to take the place of old 
ones, the corporation continues to exist. 

2. To sue aud be sued... do all other 
acts as natural persons may. This proposition 
requires qualification. As regards the powers 
of common-law corporations created by charter, 
the current of authorities seems to be in favour 
of Blackstone's view(2). “A corporation created 
by charter has at common law power to deal 
with its property and to incur liabilities in the 
same manner as an ordinary individual’(/). The 
Crown may, if a statutory corporation abuses 
its powers, repeal its franchise. ‘* But if the 
Crown takes no such steps, it does not, as I 
conceive, lie in the mouth either of the 
corporation or of the person who has contract- 
ed with it to say that the contract into which 
they hase entered was void as beyond the 
capacity of the corporation ft). 

Brice following Grant is not inclined to 
accept this view of the power of chartered 
corporations (7). The point is a difficult one 
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(£) Buckley on Companies and Limited Partnerships Act, 
1908, D. TI. i 

(4) See also Halsbury's Laws of England vol. 8 p. 359. See 
also Sution’s Hospital Case (1812) 10 Coke's Rep. (29a, 30b.) 

(Ò Riche v. dshóuz] Ry. Co, Le R, g Ex. 263-4 per Black- 
burn J. 

(7) Brice on Ultra Vires pp. +5. It should be noticed, 
that Blackburn J’s view is mere obrier dictum See also lVeniock 
(Baroness) v. River Dee, (1887) 36 Ch. D. 675, per Bowen L, J. 


p. 685. 
"3 
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and there is no definite pronouncement of 
courts of law on it. But whatever be the 
powers of chartered corporations, there 1s no 
dispute at present as regards those of statutory 
corporations. Beyond doubt, these latter have 
not all such powers as natural persons have. 
Thelaw was clearly and definitely laid down in 
Ashbury Ry. Co. v. Riche by the House of Lords 
and has been followed ever since(R). “A sta- 
‘utory corporation created by Act of Parliament 
is limited to all its powers by purposes of its 
incorporation as defined in that Act. These 
bodies are created by statutes for certain 
purpose and are invested with certain powers, 
expressly or by implication. The courts have 
held that their acts and transactions are 
circumscribed by the powers given them and 
that they are not legally competent to engage 
in acts or transactions in excess of those powers. 

3. Lo purchase lands etc. This is a com- 
mon law power, but it has been partly restricted 
by Mortmain and other statutes. 

4. do have a common seal.” A corporation 
is incorporeal. 1t acts through and by its 
agents. lis acts and transactions have to be, 
as a general rufe, under the common seal which 
serves as a proof ol their authenticity eg., 
when the official of a corporation affixes the 


et 
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(&) L. R. 7 H. L. 653. Amalcamated Society of Ry, 
Servants v. Osborne, L. R, (1910) A. C. p. 87. 
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common seal to an instrument, that is a clear 
and unmistakeable indication that the cor- 
poration itself is a party to the instrument. 
Hence to have a common seal is the incident °F 
every corporation, and so evidence that ther 
was a time when a borouzh nad not a common 
seal was admissible to prove that if was not 
then a cosporation. Dnt every body politic 
which has a common seal is not necessarily a 
corporation. For example, the Inns of Courts 
are not corporations, though they have common 
seals. 

“A corporation may change its seal 
pleasure and even make use of the seal of an 
individual so long as the seal which is actualy 
used is applied to the seal of the corporation 
for the time being (D. 

5. Te make bye-laws, efc—A corportion is 
“entitled to make rules and regulations to ca:~y 
on its affairs. As a rule they bind the memoers 
and not outsiders, unless they had notice of the 
same(m). But in some cases, e.g., municipalities, 
they bind outsiders also. The rules must be 
just and reasonable and not uncertain, that is 
to say, they must give adequate information as 





‘aoe ial mat. 


(7) Beilis oj Lpswick v. Sonnsion ; ; 2 Barnard 120. 
Halbury’ s Laws of England, vol. 8, p. 309. Yarmouth Corbo 
ration wv. Cowper (1620) Godb. 439: Coe; vw. Guoman, 
2 Q. B, 580. Gray v. Lewis (1869) L. R. 8 Eq. 531. Mr. Brice 
is inclined to dissent from this view. See Ora Vires, p. 5. 

(m) Chid v. Hudscms Bay C5, 2 P. Wms, 207. Kə 
Asiate Banking Co.—Indian case L. R. 4 Ch 252. f 
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to the duties of those who are to obey. Nor 
must they be at variance with the laws of the 
realm, inconsistent with the terms of its in- 
corporation or beyond the scope of its powers. 
And lastly, they must be made in good faith ; 
must not be manifestly partial and unequal in 
their operation noi involve unjustifiable inter- 
ference with the liberty of those subject to 
it n). 

Localtty.— Every corporation must have a 
locality or place of habitation which is called 
its domicile. A corporation may have more 
than one domicile (0) The place where a 
corporation carries on its general business is iis 
domicile. Thus in the case of a trading or 
commercia! corporation, the head office from 
where it manages and supervises its business is 
iis locality. It does not matter that the 
greater part, or the whole of its business of 
properiy is carried on or situated outside the 
couniry(p). 


M 
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(n) Etiwood v. Bullock, 6 Q.B 383. Dyson v. L. & N. 
W. Ry. 7 Q. B. D. 32. .K. v. Spencer, 3 Burr., 1827. 

(0) Carron dron Co. v. Maclaren, 5 H. L. Cas. 416 per 
Lord St. Leonards at p. 449. But the point does not seem to 
be beyond dispute. See Goerz & Co. v. Bell, (1904), 2 K. B. 
136. Saunders v. 5. E. Ky, 3 Q. B. D, 456. Bentham v. 
Hoy, 3 Q. B. D., 289. Shiditte v. Thomson, x Q. B. D. 12 
Kruse v. Johnson, (1898), 2 Q. B. 94 Marsh v. Findlay, 85 L. 
T., p. 962. Sætt v. Pilliner, (1904), 2 K. B., p. 855. Parker 
y. Mayor of Brounemouth, 86 L, T., p. 449. 


15) Cakutta Jute MiUls Co. v. Nicholson, (1876) 1 Ex. D, 
"437 pri Kelly C. B. at p. 444. 
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— What is the status of a foreign corporation 
in the eye of our courts: Strictly speakiug cor- 
porations which are not incorporated according 
to the laws ofour country have no legal existence 
and should receive no recognition as such. Asan 
American judge has putit, * a corporation can 
have no legal existence sat of the voundaries 
of the soveseignty by widch itis created.” 
But this strict rule of Jaw has not beer followed. 
It is nuw established that a foreign corporation 
whether residing in this country or abroad can 
sue and be sued in our courts (q). A foreign 
corporation is ceusidered resident in this 
ccuntry if it carries on business at a Axed place, 
and for purposes of suing it service on its head 
officer is considered sufficient (7). 

Corporations are of various kinds and 
their classification finds a place in most text 
bodks on the subject. They may be classified 
according to three different modes or principles : 

(1) According to the number of corpovators 
necessary to constitute them. 

(2) According to the object they have in 
view. . 

(3) According to the mode of their 
cVeai ion. 











(g) Duich West India Co. v. Van Jeles, Stra. 611 
Henurigues v. Dutch West india @o. 2 Ld. Raym, 1532. 


(r) Newby v. Van Oppen etc. Mf. Co, 7 Q. B. D., 293 


Duriop Pneumatic Tyre Co, Lid, v. Actien-Gesellschaft fur 


Motor und Motot-'ekozeugbuu vorm, — Cudcil S Co, (19035. 1 
K. B, 342. 


Li 
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tions. 
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A corporation is either sole or aggregate 
according as it is composed of or represented 
by one or more persons. A corporation sole is 
for the time being constituted by a single 
individual; a corporation aggregate by at least 
two, Most corporations belong to the latter 
type. The number oi corporations sole is 
limited. The King is a corporation sole; so isa 
Bishop and an Archbishop, the Vicar of a Parish 
and certain otlier ecclesiastical functionaries. 

À corporation sole is described by Grant 
as follows: “A corporation sole is a body 
politic, having perpetual succession and being 
constituted in a single person, who, in right of 
some office or function, has a capacity to take, 
purchase, hold, and demise (and in some parti- 
cular instances, under qualifications and res- 
trictions introduced by statute, power to alien) 
lands, tenements, and hereditaments, to fiim 
and his successors in such office for ever, the 
succession being perpetual, but nqt always 
uninterruptedly continuous ; that 1s, there may 
be and mostly are, periods in the duration of 
a corporation sole occurrieg irregularly in 
which there is a vacancy, or no one in existence 
in whom the corporation resides and is visibly 
represented "(s). A 


The corporation with which we have to 
deal are mostly corporations aggregate. They 


Ld 
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(sf Grant on Corporations p. 636. 
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must consist at least of two members. In some 
cases thelr maximum or aes numb 
or both is limited by siat 

Here we mar divide c corpcrations into two 
classes viz. "n ibat are eccl 
— with tke Charca oi England 
and those that are not so, called lav. There 
are iust a few ecclesiastical corporations e.g. 
the holders of bishoprics and  archibishoprics, 
the Colleges cf Oxford and Cambridge. As 
is obvious from the examp'!es, ecclesiastical cor- 
poraticns may be either sole or aggregate. For 
instance, the Bishop is a corporation sole ; 
Trinity College, Cambridgi, is a corporation 

ggregate. 

La» corporations may be further divided 
according to the various objects or purposes 
which they are intended to accomplish. And 
here we may begin by. pee v them in two 
subdivisions uiz., commercial and non-commercial. 

Commercial corporations are of two kinds, 
vig.(1) these that are of a semi-public character 
and (2) these that are purely mercantile. The 
former as much as the latter have primarily 
nothing else in view but gain for those who 
compose* them. ‘Bet id are distinguished 
from the latter in that*they are invested with 
large powers alecting t - nghts of the public 
and that they are engaged in enterprises ‘in 
which the public are interested ; for example, 
railway companies, gas and. electric companies 


2. Corpora- 

ow 
objects and 

purposes. 
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eic. are carried on primarily for profi, but 
though yielding profit to a limiled number of 
private individuals, the public are highly 
interested in them. 

The mercantile corporations are purely 
private bodies and are run for the sake of 
private gain. There are a few which have 
been created by special charters or acts e.g., 
East India Company, the Presidency Banks 
in this country. But most of them, unlike 
the semi-public corporations noticed above, 
are created under general acis viz, the Com- 
panies’ Acts. “ These comprise bodies of many 
diversity of enterprise and scope; there is no 
limitation in the Companies’ Acts as to the 
purposes or objects of registered companies." 


Non-commercial corporations are distin- 


guished from the former in not being carried 
on for purposes of gain. They comprise bodies 
having a variety of purposes other tban those 
of gain. 'They are public e.g., municipalities, 
district boards, universities which are corpo- 
rate bodies created to look ‘after matters of 
a public character; or private e.g. friendly 
societies, co-operative associations which exist 
for helping their members or for seme other 
purpose other than gann. 

Corporations come into existence in various 
ways. Individuals by any arrangement among 
themselves cannot incorporate themselves and 
give themselves the power of a corporate body. 
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The power of incorporation is vested in the 
Crown and is exercised expressly or by implica- 
don. Thus we get two classes of corporations, 
those that exist by express authorisation and 
those that exist ^v imvhed authorisation. 
Again the express authorisation may be giv en 
either bv a Royal Charter or bya legislat 
enactment. We thus arriv2 at the well ow "m 
: stii diis between (1) chartered corporations 


a 


ml (2) statutory corportions. The East Ind: 
Seances was a corporation created by charte 
while the Presidency Banks were created by 


Acts of the Indian legislative. Again, an act 
of the legislative may be passed for creating a 
sateen corporation, as for example, the 
Bengal Legislative Council recently passed an 
Act creating the Calcutta Improvement Trust, 
or, the act may be of a general character wiere- 
by an indefinite number of corporate bodies may 
be created on compliance with its provisions. 
The Indian Companies’ Act of 1882 is an Act 
of this character. 

Both chartered and statutory corporations 
exist by the express authorisation of the Crown. 
We shall now notice those which exist by its 
implied authorisation. These are— 

(1) corporations at common law, 

(2) corporations by prescription, 

(3) corporations by implication ; 

These are bodies whose corporate character 
has been recognised from time immemorial by 


24 
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law. 
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plication. 
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the State. The king is a corporation at 


common law. So are Parliament, holders of 
bishoprics etc. 


These, too, like the former, have existed 
from time immemorial But it is supposed 
that they were created by Royal charter or 
Act of Parliament which had been lost. Unlike 
the former, they have to prove that they have 
exercised corporate rights in a course of imme- 
morial uniform usage and in pleading they 


must aver that they have existed from time 
immemorial, 


These aie not supposed to have existed 
irom time immemorial, nor do thev claim to 
have been created. by Royal charter or Act of 
Parliament. They claim corporate rights by 
virtue of the fact that they have been invested 
with rights and duties which cannot be properly 
discharged excepi on the assumption that they 
are corporate bodies. Thus a grant of land by 
the Crown to the men of Islington, without saying 
to them and theiv successors, rendering rent, was 
considered in law ta have incorporated them 
for the purposes of the farm ; for without such 
an incorporation, the grant could not be 
fully carried into effect (s). , 


erem 


(5) See Grant on Corporations p. 8. of Chiton v. Corpora- 


- fon of London. '" A giant by the Crown of a projita prendre 


out of Grown lands to the inhabitants of a parish constitute 
the inhabitants a corporation gwead the grant 7 Ch. D. p. 735. 
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. We have seen how corporations come 
into being. We shall uow see Low they 
manage their affairs. A corporation, though 
an intangible entity, is constituted bv ons 
or more individuals. A corporation aggre- 
gate should have at least iwo members. But 
there is no limit at common law on the number. 
Members may be either elected or nominated, 
or they may become such by making certain 
payments or by the possession oi some qualit- 
cation or other. It can not be too well impress- 
ed that tne members, though thev constitute 
the corpu:ation and thougn their interests 
may be closely bound up witi those of the 
latter, are not the corporation. Corporately 
assembled, their acts are the a:ts of the cor- 
poration, but the members, in their individual 
capacity, apart from any statutory provisions, 
have no rights or liabilities. in respect of the 
corporation. 

Membership of a corporation confer certain 
rights, privileges etc. on the members. But 
it alsoimposes duties, on the non-perlormance of 
which, the defaditing member may be expelled. 
The right of expelling a member or disfran- 
chisement, as it has been called, is an incident 
of everv torporation (£). It involves the totaf 
deprivation of all rights, interests and privi- 
leges which the member enjoyed as a corporator. 





f : ; A kal vw ge dg " 
(^ Brice oz tne Cira Tres p. 32. 
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The right of disfranchisement may .be 
exercised against a corporator not only for an 
offence against his duty as a corporator but 
also for a heinous cr atrocious crime(u). It 
is still a moot point whether this extensive 
power belongs to joint-stock limited com- 
panies. Mr. Brice holds that such corpo- 
rations have no implied power to eject thelr 
members, however troublesome they may be, 
or however hostile their acts be to the welfare 
and prosperity of the whole body. But such a 
power might unquestionably be given by 
express provision in the constating instruments, 
as is indeed in reality done whenever ihe 
company or its directors are authorised to 
forfeit shares for non-payment of calls. But, 
even, where such power is given, it is not to 
be supposed that the courts will acquiesce in 
the corporations exercising the same. Thus, 
where the articles of association of a company 
provided that any member who brought or 
threatened to bring legal proceedings against 
the company or its directors would forfiei his 
shares, and a member brought an action for 
retraining the directors from acting upon a reso- 
lution, it was held that the clause was invalid 
&nd that the company had no power *o forfeit 
shares. : | 

It has been stated more than once that the 
corporators have no powers in their individual 





(u) Hope v. Internotional Financial Society, | 327. . 
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capacity in respect of the corporation. But Powerof 
"the members in gereral meetings assembled eet a = 
constitute a forum supreme in all that relates assembled. 
to the internal arrangement, provided they keep 

within the corporate powers and act in subor- 

dination to the immutable statutes, if any, 

which form its constitution (vj. Such corpo- 

rate meetings should be properly convened, wi. 
accompanied by all the formalities. A cor- 

porator has the right to be present at every 

meeting of the corporation, unless such right 

does not exist by custom or has been taken 

away by the provisions in the constating instru- 

ments or bye-laws. On every occasion there- 

fore that a meeting is to be called every 

member should be sent a notice. Ommission 

to send such notice will render the whole 
proceedings, as between the particular member 

and the corporation, invalid(@w). Bat a 
member, if he happens. to be present, even 

though no notice has been sent to him, can- 

not afterwards set up the informality to invali- 

date the proceedings (x); nor, if he afterwards 
acquiesces in the proceedings of the meeting, 

can he mum the same i lhe notice 








a) Brice on Ultra Vires, T p. 32. 
(w) Peoples Ins. Co. v. Westcott, 14 Gray 440. Alexander 

v. Simpson, 43 Ch. D. 139. 
(x) Riv. Chetwynd, 7 B. & C., 695. Re British Sugar 

Refnin Co, 26 L. T. (Ch.) 369. . 
(v) Turguand v. Marshali, 4 Ch. 376; Smaliromebe v, $ . 
cuus, Ll K 3 H. L 249. " 
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should state the place, date and time of the 
meeting, unless there 1s some rule or custom, 
known to the members, which determine the 
same. It should also specify the business to be 
transacted at the meeting. No business other 
than what is specified in the notice can be 
validly transacted at the meeting for which 
the notice has been sent. But the transaction 
of business other than what is specified in the 
notice will not render the whole proceedings 
irregular (2). 

Quorum. The presence of a quorum is necessary to 
the validity of the proceedings of a corporate 
meeting. The quorum may be fixed by 
custom or the constating instruments. Where 
they are silent, the necessary quorum is consti- 
tituted by the majority of the corporators. As 
Wills J. putsit: ‘ The acts of a corporation are 
those of the major part of the corporators, 
corporately assembled. . . . . . . This 
means that in the absence of special custom 
the major part must be present at that meeting 
and that of the majority, there must be a 
majority in favour of the act or resolution (a). 

Majority. The decision of the majority at a corporate 


meeting binds the minority and may be 
enforced against them by the court, unless 





(2) Graham v, Van Diemes's Land Co, 26 L. J. (Ex.) 73 
Ke Irrigation Co. of France—ex parte Fox, 6 Ch. 176. 


- ^ (a) Merchants of the Stable of England Co. v. Bank ci 
England; 21 Q. B. D. x60. 2 ag 
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Ex 


4 


there be fraud (b). It should be noticed, how- 
ever, that the acts orresolutions of the majority 
have no forze if they are ultra vives and the 
minority 15 always entitied to relief in respect 
thereof. 

Almost every corporation employs one 
or more persons to manage and look after 
its business or affairs, In the case of big trading 
Or commercial concerns the necessity of em- 
ploying such persons is obvious. The number 
of members may vary from half a dozen toa 
few hundreds and thousands. In the absence of 
any provisions to the contrary, they are all 
entitled to take part in the tiansaction of cor- 
porate affairs. But as a rule only certain 
matters mre left to them; the rest of the busi- 
ness is done bv a limited number of persons 
appointed sp^cialiv by the co‘poration. It is 
those pso,:e who represent the corporation and 
who on its behalf enter into transactions with 
outsiders.  Thev occupy the position of general 
agents and trustees. 

Besile these, a corporation employs a 
number of persons who are entrusted with the 
transaction of its daily ordinary business e.g. 
managers, Clerks and so forth. They are also 
agents of the corporation, but not general 


(4) Gosling v. Veley (1847) 7 Q. B. 406. Exeter and 
Crediton Ry. Co. v. Buller (1847) 5 Ry. & Can. Cas. err, 
Society of Practical Knowledge v. Abfott, 2 Beav sso. 


Agents. 


a 
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agents. Theiragency extends to the special 
business with which they are entrusted. 


Corporate Corporations, as we have seen, at least 
capacities. statutory corporations, have only those powers | 
with which they have been invested. They 
are created or exist for certain purposes, and 
apart from any prohibitions to-the contrary, 
they enjoy all the powers necessary for accom- 
plishing them. In other words a corporation 
can do all such things as fall within the 
scope of it objects as determined by the 
constating instruments. But beside this 
express power, a corporation is considered to 
have power to do all such things as are reason- 
ably incident to ani may reasonably and pro- 
perly be done under the main purpose, though 
they may not literally be within it (c). That 
such implied power exists has been affirmed 
more than once, though there may be difficulty 
in any particular case whether under the cons- 
tating instruments, à power is sought to be 
given or not. 

Take the case of railway companief? As 
falling within the scope of its main « ect, 
it would have the express power of buyin? roll- 
ing stocks, laying dowiP the lines, „building 
station yards, employingtmen and so forth. 
It has been decided thaf it would have the 
further power of building and running hotels 


m, 





(c) Attorney-General v. G. E. Ry. Co, 5 App. Cas. 478. 
Small v. Smith, to App. C. 119. | 5 App. Cas. 47 
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and restaurants for the use of its passengers (d), 
of running omnibuses (e), keeping bookstalls (f) 
and doing such other things as would conduce 
to the comfort of its passengers or would add 
toits own profits(g). It is plain that none of these 
falls within the main scope, yet they are allow- 
ed on the ground that they are incidental to the 
business of the railway company and are con- 
ducive to its proper development. 


How far these deviations from the main 
business and enterprise will be allowed, it is 
very difficult to say. But as Mr. Brice says, 
“ whatever be a company's legitimate business, 
the company may foster it by all the usual 
means; but it may not go beyond this; it 
may not under the pretence of fostering, entan- 
gle itself. with which 1t has no legitimate con- 
cern(h)" Thus a railway company is within its 
implied powers in erecting hotels or restau- 
rants, but it is doubtful whether it can build 
bakeries for preparing its own bread etc. The 
former would be incidental to the carrying on 
of the main enterprise; but the latter would 


eEMOMDIAMRTRAMNERA RR OIOIRISRENERNDE CEPR 


(d) Flanagan v. G., W. Ry. Co., 7 Eq. 116, 


(e) Shrewsbury, etc. Ry. Co. v. Stour Valley Ry. Co., 2 
D. G. M. & G., 866. But see 4. G. v. London County 
Council, (1902) A. C. 165. > 


(f) Holmes v. Eastern Counties Ry. Co, 3 K. & J. 675. 


(£) foster v. London, Chatham, Dover Rail Co., (1895) | 


1 Q. B. 71x. 
(4) Brice on Ultra Vires p. 150. e 
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launch the company in an altogether differ- 
ent enterprise and would be, it is submitted, 
ruled «xa vezes. 


Though, as Romilly, M. R. remarks in Gregory 
v. Patchett (7), “it is very easy to point out 
many cases in which the right to interfere is un- 
questionable," there have been many.cases where 
considerable difficulty has been felt in deciding 
whetheran act or transaction could be justified 
under the implied powers ol the corporation. 
The two cases of South Wales Ry. Co. v. Red- 
mond (£) and Colman v. Eastern Counties Ry. Co.(4) 
are instructive on this point. In the former, 
the plaintiff company whose railway termi- 
nated at Milford Haven entered into a contract 
with the defendant for steam boats to run 
between that place and Ireland. It was held 
that the contract was not ultra vires and that 
the defendant having provided an unseaworthy 
vessel was liable in damages. In the latter, the 
plaintiff company agreed to grant a subsidy 
to a steam-packet company running in con- 
junction with their own line. It was held 
that they were a corporation for the purpose 
of making and maintaining the railway 
sanctioned by the Act of Incorporation and 
that the majority of the shareholders could 








(7) 33 Beav. 595. 
(27 (1861), xo C. B. (N. S.) 67e. 
(/) 10 Beay. 1, 
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not validly grant a subsidy to the steam- 
packet company for the aforesaid purpose 
against the wishes of the minority (m). 


While dealing with the capacities of 
corporations, we have to deal with the question 
of their capacity to acquire property. As has 
been already mentioned, according to the old 
common law of England, the right of cor- 
porate bodies to acquire property is unlimited. 
The power to acquire personal property to 
any amount, provided such acquisition be not 
ultva vives, still remains. But the power to 
acquire realty has been greatly curtailed by 
Mortmain and other statutes. Their effect 
has been that no landed property can be 
validly assured to a corporation, unless the 
latter has the power to acquire land under 
authority of a license from the crown or of a 
statute. If land is assured to a corporation 
not having such requisite authority, the crown 
or the mesne lord may enter and hold the land 
so assured. 


But even «where the corporation has the 
requisite authority, its acquisition of property, 
(whether real or personal), must be sanctioned 
by its constating instruments as falling 
within the scope of its-business or enterprise or 





(m) See also Stephens v. Mysore Reefs &vc. Lid. (1902) 1 
Ch. 745.  Ped/ar v. Road Block Gold Mines &e. Lid., (1905) £ 


Ch. 427. : 
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as incidental to it. That is to say, the doc- 
trine of ultra vives applies as much to the acqui- 
sition of property as to any other corporate 
transaction. Take the case of a railway com- 
pany. It cannot, under the Mortmain and 
other statutes, acquire any lands, unless it is 
authorised to do so, either by a general or a 
special statute or by a licence from the crown. 
But suppose it has the requisite authority. 
Even then the acquisition of lands, as also of 
the amount acquired, must fall within the 
scope of its business or enterprise. A railway 
company, for example, having power to buy 
lands, cannot buy more land there is neces- 
sary, nor in a locality where they would be of 
no use to it, or for the purpose of speculation. 
All these transactions would be ultra vives as 
outside the company's powers. i 

The above remarks apply to the acquisi- 
tion of personalty as much as to realty. Here 
the corporation retains the old common law 
right of acquiring as an ordinary individual 
has. But all such acquisitions must be neces- 
sary to or incidental to its business or enter- 
prise. 

An interesting question arises here. Sup- 
pose property has been conveyed toa corpora- 
tion which has not the authority to acquire it. 


' What are the legal effects of the transaction ? 
it may be laid down as a general rule that 


either party may rescind the transaction 
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and:ask for a’reconveyance, but that before 
such reconveyance is made, the property 
remains legally vested in the corporation (7). 


As a general rule, transactions entered into 
by corporations (at any rate statutory corpora- 
tions) will not be considered binding on any 
party as being ultra vives. This principle is 
not so rigorously applied as we might expect. 
The whole theory of implied powers of corpora- 
tions is an illustration of the relaxation of this 
rule in practice. We have seen that corpora- 
tions are allowed to deviate from the main line 
of their business or enterprise, provided such 
deviation is incidental to its main business or 
enterprise. But the courts have gone further. 
It has been held that if à corporation engage 
in a transaction which is duly authorised, and, 
as a,consequence, becomes involved in transac- 
tions which are not authorised, such transac- 
tions will nevertheless be supported, if they 
(a) are necessitated by special circumstances ; 
(b) could not have been foreseen ; (c) are tem- 
porary and (d) matters of management. This 
appears to have been laid down in Re Astatic 
Banking Corporation, Royal Bank of India's 
case (o). 





(4) This proposition is laid down on the authority of Mr. 
Brice; see Ultra Vires p. 84 and the cases cited. See Ayers 
v. South Australian Banking Co., L. R. 3 P. C. 548. G. E. Ry, 
Co. v. Turner, (1872), 8 Ch. App. 149. Overseers of Putney, v, — 
L. & S. W. Ry. Co., (1891) x Q. B. 440. " 


(c) L. R. 4 Ch. 252. | À 
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It should be noticed however that these 
ultva vives transaction will be supported only 
under the conditions set forth. If a corporation 
engages in a series of such transactions, it 
would not be allowed to claim exemption from 
the general rule. It is only when they are 
resorted to as temporary measures for escaping 
a difficulty which was not foreseen that the 
exemption will be allowed. Two cases cited 
by Brice illustrate the point. Thus in Sackets 
Harbor Bank v. Lewis Company Bank (p), it 
was held that the plaintiff company as also 
the defendant company, though prohibited by 
their charters from buying or selling any goods 
etc, was justified in receiving butter in lieu of 
a debt, when the debtor was unable to pay 
the same, and necessarily in selling the same, 
and here the inability of the debtor to pay the 
debt was unseen, selling of the butter was only 
a temporary expedient and a matter of manage- 
ment. Held accordingly that the ttansaction 
was binding. 

On the other hand, in an American case 
cited by Brice “it was decided to be ultra vives 
of an insurance company to purchase and dis- 
count the bills of a policy holder in the hands 


of third parties with the intention of setting 


them off against his claim under his policy.” 
Here the company entered into a series of ultra 





(£ ) Barb. 213. 
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vives transactions which could not be therefore 
supported (4). 


Hitherto we have been dealing with the Corporation 
principles of ultva vives, the term being taken nien 
in its primary and secondary sense. But, as ing bodies 
has been already stated, the term is used in a ciae 
third sense: to mean acts which though intra 
vives the corporations are ultra vives the 
| officials who are charged with the control 
and management of the business or affairs of 
4 the corporation, Acorporation can not act by 
E itself. It acts by and through certain persons, 
jd variously known as the governing body, the 
Board of Directors, councillors, commissioners 
etc. These persons are the agents of the corpora- 
tion and can bind the latter in respect of deal- 
zy ings and transactions with third parties. But 
| their-agency is derived from, and limited by, 
the powers which are given to them expressly or 
| by implication in the constating instruments. 
| Acts which are within the powers of the cor- 
| porate body but forbidden its officials by the 
4 constating instruments are ultra vives and are 
inoperative and do not bind the corporation. 

The reason for this 1s that the officials of the cor- 
poration, though they are agents of the latter, 
are merely special agents. | l'hey are authorised 
to engage in certain transactions for the 
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(7) Brice, Ultra Vires, p. 178. Strauss v. Eagle Ins. Co., 
şo Ohio. 59. . 
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purposes of the corporation, and, as is sometimes 
the case, expressly forbidden to engage in certain 
others. The outside world would thus have 
knowledge of the extent of their authority and 
should refrain from engaging in transactions 
beyond that authority. If they do so, they 
do it at their own risk and ,must look to 
the officials and not to the corporation. This 
is clearly brought out in a passage of Lord 
Wensleydale's judgment in the well-known 
case of Earnest v. Nicholls. ‘All persons must 
take notice of the deed (z.e. of settlement) and 
the provisions of the Act (i.e. 7 & 8 Vic. c. 110). 
If they do not choose to acquaint themselves 
with the powers of the directors, it is their own 
fault; and if they give credit to any unautho- 
rised person, they must be contented to look 
to them only and not to the company at large. 
The stipulations of the deed which restrict 
and regulate their authority are obligatory 
on those who deal with the company; and 
the directors can make no contract so as to 
bind the whole company of shareholders, for 
whose protection the rules are made, unless 
they are strictly complied with" (v). 


Of course, only those acts and transactions 
will be ultra vives which are forbidden or un- 
authorised by the constating instruments and 
which strangers may be expected to know 





(7) 6 H. L. C. 419. 
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from a perusal of the instruments. If an act 
is not forbidden by the constating instruments 
and is within the powers of the corporation, 
it would not be judged wuitva vives merely by 
reason of the fact that the officials had as a 
e matter of fact been forbidden to do it. The 
E court will no$ inquire into ths actual authority 
| of the officials but into their epparent authority 
| so faras it can be gathered from the constating 
instruments. Thus a bye-law restraining the 
powers of directors is not binding upon strangers 
dealing with the company, provided they had 
no knowledge of the same, on the ground that 
such a bye-law forms no part of the memoran- 
dum and articles of association, which alone 
determined the powers of directors so far as 
strangers are concerned(s). 


^ We have seen ultra vives acts or transac- Effect of 
. ^l ` ultra ues. 
tions, execpt under special circumstances, aot, or tran- 
are invalid and will not be supported. Let us sactions. 


see what the full import of this is. 


(1) If the act is still executory, the corpora- 
tion as also the other party may repudiate 
it. Further if the officials of the corporation 
or the majority of the mambers propose to do 
an ultva vives act, they may be restrained from 
doing it by the minomty or even by a single 
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member. 
(s) Re Asiatic Banking Co.— Royal Bank of India’s Case, T °> F - 
L. R. 4 Ch. 252. See per Sir C. J. Selwyn L. J. at, p. 256-7 5 . 


Sir G. M. Giffard, at p. 262. 
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(2 Let us suppose one of the parties to 
the transaction has done his part under the 
agreement, what is the position? The general 
rule is that the other party may repudiate the 
transaction even at this stage and that the 
party who has done his part under the agree- 
ment has no cause of action against the other 
party under the agreement, though, as we shall 
see presently, he may have a cause of action 
in equity for any benifits which the other party 
may have received from him. 


^ 
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(3) But let us go further and suppose that 
both parties to the transaction have done what 
they had promised. Can they reopen the whole 
transaction and ask to be reinstated 1n their 
original position? This is a difficult point 
and the law can not be stated with any 
precision. [It has been said that “ when 
ultva vives transactions have been completed,” 
then as between parties to them and the cor- 
poration, the matter is absolutely ended for 
all purposes and no further claim can exist 
on the part of the one against the other.” 
But what is meant by a “completed” 
transaction ? (t). 


wer egre i GE 


WE oa bae ES as 


| 
| 
l 


» Estoppel. There is an interesting question which 
arises here, viz, how can a corporation 
which has entered into an ultva vives transac- 

—— . ~ tion (or the other party to it), in view of the 
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(7) See Brice Ultra Vires, pp. 696—7. 
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general law of estoppel, take advantage of its 
incapacity and give evidence of the same to 
repudiate the transaction? The answer is 
furnished by Fry, L. J. in Bretish Mutuaé 
Banking Co. v. Charnwood Forest Ratlway 
Co.(u). “Itis plain that the action cannot 
succeed on any ground of estoppel, for other- 
wise the defendants would be estoppel from 
denying that the stock was good. No cor- 
porate body can be bound by estoppel to do 
something beyond their powers (v)." 


As a general rule, a corporation 1s not bound 
by ultra vives transactions and is entitled to 
repudiate them, provided they are not “ com- 
pleted.” From this we are not to infer that 
it has no liability in respect of such transac- 
tions. If for example, the corporation has 
agreed to buy some property ultva vives its 
powers, it may refuse to buy. Again, if the 
property has passed, but the purchase money 
has not Deen paid, it may refuse to pay the 
purchase money. But while the corporation 
may thus repudiate ultra vives transactions, it 
may not at the same ‘time appropriate any 
benefits under them. The equitable principle 
of accounting for benefits had and received has 
been applied to ultva vives transactions which 


(4) 18 Q. B. D. p. 714. 


(v) Cf. Overseers of Putney v. L. & S. W. Ry. Co. pers 


Bowen, L. T. (1891) 1 Q. B. p. 440. 


have been executed by one or other of the 
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parties, and the corporation (or the other party 
to the transaction) must account for any 
benefit it may have received under them. 


Thus in Buvge's and Stock’s case (w), a life 
assurance company issued marine policies and 
received premiums payable on them. On a 
winding up, it was held that the claimants 
could not prove for losses on the policies, but 
that they were entitled to prove in respect of 
the premiums they had paid. 


Similarly, in Ex parte Key (x), where a 
company took a lease under an ultra vires 
agreement, it was held that the lessor was 
entitled to prove in the winding up for the 
use and occupation by the company of the 
premises, 

The principle of accounting for benefits 
had and received has been extended in various 
ways. It has been established by a series of 
decisions that ultra vives advances made to a 
corporation which are utilised for the purposes 
of the corporation, either for discharging its 
debts or liabilities or for meeting any of its 
other necessities, must be repaid to the extent 
they have been so utilised. This was the deci- 
sion in Re the German Mining case (y), the facts 
of which are as follows: a joint-stock com- 


pany was formed in England for working 


(w) Re Phoenix Life Ass. Co., 2 J. & H. 441 
(x) Burslem Paper Mills Co, 16 W. R, 1103. 
(y) 4 De G. M. & G, 19, 
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mines in Germany. The deed of settlement 
provided that the capital should be £5000 
| and gave no power to the directors to raise 
| money except by the creation of new shares. 
Thecapital that was paid up proved insufficient 
for the working of the mines. The wages of the 
miners being in arrears and other debts being 
due, the managing directors obtained advances 
from some of the shareholders for the purpose 
of paying those and prevented the mines from 
being seized under the law of the country. 
The directors also borrowed other sums on 
| their personal guarantee from the bankers of 
of the company not for the repayment of the 
debts but in carrying on the business of the 
company in its ordinary course and they after- 
wards repaid the bankers these advances. On 
a winding up, it was held (1) that the advances 
made by the shareholders to pay debts of the 
company might be set off-by them with interest 
against a call. Turner LL. J. observed as 
follows: “I think that the shareholders by 
whom these advances were made would, in 
' common with thé other shareholders, have been 
£C liable to the miners and creditors who were 
d paid by means of the advances, and therefore 
i that assuming: the mines to have been properly 
g carried on, upon which I ħave already observed, 
and shall presently observe more fully, and 
assuming the expenditure to have been propesly *7—7 77 
incurred, (which upon the footing of themines ” ` 
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being carried on is not disputed), the decisron 
of the Master (viz, that the shareholders should 
be allowed to prove on their advances) ought 
to be upheld upon that ground alone" (z). | 
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(2) That although the advances made by | 
the bankers did not constitute a debt due to 
them from the company, the directors having 
no power to borrow, the directors were entitled 
to be allowed the amounts repaid by them to 
thebankers—the directors being trustees were 
in that character entitled to indemnity from 
their cestuique ivustent against expenses bona- 
fide incurred. 
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It will be observed that the grounds of 
the decision in (1) and (2) are different. In (1) 
the shareholders are held entitled to prove on 
the ground that the advance, made by them 
were expended in the payment of the debts 
of the company. In (2) the directors are 
held entitled to prove on the ground that 
as trustees they ought to be indemnified for 
any losses they might have been put to in 
carrying on the ordinary business of the com- 
pany on behalf of the cestuique tvustents. 


The doctrine laid down here has been 
followed in a number of cases. In Tvoup’s case(a) 
the directors of a company having no borrow- 








e— xen, (2) Per Turner L. J. 4 De G. M. & G. p. 41. 


. .. (a) Re Electric Telegraph Co. of Ireland, ag Beav. 3 53. 
See also ZZoares Case, 30 Beav. 225. 
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ing powers, being pressed for money by their 
contractor obtained for him on credit £2000 at 
a banker’s upon their guarantee. The contrac- 
tor afterwards agreed to abandon the plant etc. 
to the company on receiving £600 and being 
indemnified against the banker’s claim. Sub- 
sequently to this, the secretary of the company, 
with the sanction of the directors, borrowed 
Í 500 in his own name for the company which 
was applied in paying the bankers and a 
judgment debt of the company. The company 
had the benefit of the plant. It was held that 
the secretary could recover from the company 
the money bonafide applied for its benefit with 
interest. 

The principie underlying the decisions in 
these and other similar cases is well brought 
out in a passage in Lord Selboune’s judgment 
in Cundiffe, Brooks & Co. v. Blackburn etc., 
which we shall quote here. * The test is, has 
the transaction really added to the liabilities 
of the company? If the amount of the com- 
pany's liabilities remains in substance un- 
changed, but there is merely for the convenience 
of payment a change in the creditor, there is 
no substantial borrowing in the result, so far 
as relates to the position of the company. 
Regarded in that light, it is consistent with 
the general principle of equity that those who 
pay legitimate demands which they are bound 
in some way or other to meet and have had the 
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benefit of other peoples money advanced to 

them shall not retain that benefit, so aS in 
| substance to make these other people pay their 
| debis. Itake that to bea principle sufficiently 
sound in equity: and if the result is that by 
the transaction which assumes the shape of an 
| advance or loan, nothing 1s really added to the 
liabilities of the company, there has been no 
real transgression of the principles on which 
they are prohibited from borrowing" (b). 


The principle of accounting for benefits 
had and received not only applies where the 
advances have been expended in the payment 
of already existing debts but also where they 
have been expended in the payment of debts 
which accrued subsequent to the advances (c). 


1 
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Consistently with the principle enunciated 
above, it has been held that the creditors of a 
corporation whose advances have been utilised 
in the payment of its debts and have been 
devoted to its other necessities may not only 
prove for the advances they. had made, but 
further that they may hold any property which 
may have been deposited with them by 
way of security for such part of the money 
advanced by them as has been applied in pay- 
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er (8) Cunliffe Brooks & Co. v. Blackburn, ete, 22 Ch. D. 
, 615 9 App. C. 557. 

IP (d Baroness Wenlock v. River Dee Co, 19 Q. B. D. 

| Ea » p. 155. 
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(c) Cunliffe, Brooks & Co. v. Blackburn, etc, 22 Ch. D. 
Or. 


CORPORATION. 209 


ment of the legitimate debts and liabilities. of 
the corporation (c). 


It should be clearly understood that in 
these ultva vives advances or loans to a corpora- 
tion, the creditor can only recover to the extent 
the corporation has been benefited by them 
and no further, and secondly, that it is 
for the creditor to prove how far the corpora- 
tion has actually been benefited by his 
advances (d). 


Almost every corporation owns some 
property, though ownership of property 1s not 
essential to its existence. It can own and 
acquire personalty to any amount, provided 
itis not ultra vives. As regards realty, it 
can not own and acquire any unless it is 
properly authorised either by a license from 
the crown or by statute. The property is 
the exclusive property of the corporation and 
not of the corporators, although they may de- 
rive benefits from it (e). Being corparate pro- 
perty it can only be used for corporate purposes. 
It can not be made liable for any transaction 
which is ultra vives the corporation and the 


ane rue Verr aain PUE ty an t Aio I M pip HA AUUAPTUD UT RENILI PD Appi ene uidi GPL H-ha M pg or WREREREPPIT P rr quio PHREREP: PAP MAMA 
— 


(4) Ex partey Williamson, L.R. 5 Ch 309. Re Cork & 
Youghal Ry. Co. L. R. 4 Ch. 748. Cunliffe Brooks & Co. v. 
Blackburn, etc., 22 Ch. D. 6r. 


(e) Rev. Arnand, (1846), 9 Q. B. 806, 817, 818. Society of 
Practical Knowledge v. Abbott, (1840), 2 Beav. 559, per Lord 
Langdale M. R. at 564. 
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latter can always be restrained from misapply- 
ing the funds to ultra vives purposes (f). 


(y Trevor v. Whitworth, 12 App Cas. 409. 

Colman v. Eastern Counties Ry. Co., 10 Beav. 1 5 16 L. J. 
(Ch.) 73. 7 

East Anglian Ry. Co.v. Eastern Counties Ry. Co, 11 
C. B. 775. The Court of Common Pleas stated : ....ssssvece 
* the funds can only be applied for the purposes directed and 
provided for by statute” 








LECTURE VII. 
Municipalities. 


The history of municipalities in India 
goes back to the early days of the East India 
Company. ,It is marked by two stages: 
(1) of chartered, and (2) of statutory municipa- 
lities. Madras enjoys the honour of being the 
oldest municipality in this country. The 
Kings of England have from very early times 
exercised the prerogative right of conferring 
corporate rights on towns and boroughs (a). 
This right can be delegated. In 1689, James II 
authorised the East India Company to establish 
a municipality at Madras. In pursuance olf 
this delegated right the Company issued a 
charter establishing in that place a municipality 
and a Mayor's Court. It was provided that the 
new municipality should consist of a Mayor, 
twelve Aldermen and sixty or more burgesses. 
The Mayor and the Aldermen could levy taxes 
to defray the expenses incurred in building 
a convenient ' town-house, etc.... “for the 
sreater solemnity and to attract respect and 
reverence from the common people.” The charter 
provided that the Mayor should always have 
carried before him when he went to the guild- 
hall or any other public place, two gilt silver 


" 
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(2) See Grant on Corporation pp. 16-18. Halsbury’s 


Laws of England, Vol. 8, pp. 314-15. 
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maces, and upon such occasions, the Mayor 
and the Aldermen might “wear scarlet serge- 
gown all made after one form or fashion, such 
as shall be thougut most convenienc for the 
hot country. They were also “to have and 
for ever enjoy the honour and privilege of 
having rundelloes and kattysolse borne over 
them when they walk or ride abroad, on these 
necessary occasions within the limits of the 
said corporation." 


In 1726, a Royal charter was issued re- 
establishing the municipality of Madras and 
establishing municipalities at Bombay and 
Calcutta. It directed “that there shall be, 
for ever hereafter and within the said town or 
factory of Madraspatam aforesaid, one body 
politic and corporate, by the name of Mayor 
and Aldermen of Madraspatam and that such 
body politic and corporate shall consist of a 
Mayor and nine Aldermen..... .., and that 
the said body corporate, by name aforesaid, 
shall have perpetual succession, and shall and 
may be Person able and capable in law to sue 
and be sued in any courts and causes whatso- 
ever : and shall and may have a common seal, 
for the benefits and affairs of the said corpora- 
tion, which common -seal, they and their 
successors may break and change at their 


c .-pleasur." Similar provisions were made for 


"m 


‘the municipalities established in Calcutta and 
Bombay. ltmay be noticed in passing that 
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the Mayor and the Aldermen in addition to 
their municipal functions were given the 
judicial powers and duties of a Court of 
Record and of Oyer and Terininer. 


In 1753, the Company obtained a fresh 
charter in place of the old one which they 
surrendered. “The new charter, ainong other 
things, re-established the municipalities at 


Madras, Calcutta and Bombay, preserving 


their old constitutions. 


Our modern municipalities, whether in 
the Presidency towns or elsewhere are all 
statutory bodies. The municipalities in the 
three Presidency towns of Calcutta, Bombay 
and Madras are each governed by a special 
Act. All other municipalities have been 
established and are governed by one or other 
of the District Municipalities Acts that have 
been passed for the various provinces of India. 
As the law on the subject of municipal 
corporation is almost uniform over the whole of 
British India, we shall not go into each of 
the Acts that have been enacted, but shall 
mainly confine ourselves to the Bengal Muni- 
cipal Act of 1884 as amended by subsequent 
enactments. 


Before we come to deal with questions 
relating to matters of municipal adminstra- 
tion, we shall "-iedy discuss the relation of 
municipal bodies (1) to the Government of this 
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country and (2) to its courts of law. The 
municipalities, though they are allowed some 
amount of independence and initiative, are not 
wholly independent bodies. From their very in 
ception, they are largely controlled by the Local 
Government. First, in all municipal bodies, 
the members, commissioners as they are called, 
are either partly or may be wholly appointed 
by the Local Government (c); secondly, it may 
remove any commissionor for misconduct (d) ; 
thirdly, it is entitled to call for and inspect their 
books (e); fourthly, it is authorised to make 
rules, which have the force of law, intended 
to control the municipalities (f); fifthly, in some 
cases, its sanction or confirmation is necessary 
to complete the act or the transaction (g); and 
sixthly and lastly, it may dissolve any muni- 
cipality by superseding the commissioners (4). 
We now come to deal with the relation of 
municipalities to our courts of law. The various 
Acts of legislature, which have established 
and are meant to govern municipalities, have 
charged the latter with the performance of 
certain duties and invested them with certain 
powers. In discharging their duties and 





(c) Secs. 14 and 16 of Act III of 1884 (B.C.) 
(d) Sec. 19 2did, ] 

(e) Sec. 62 zed. 

(f) Sees. 15 and 69(b) z/d, 


a (£) Secs. 59, 85, 158 202d. 


(7) Sec, 65 Thid, 
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exercising their powers they must keep with- 
in the limits that have been prescribed. The 


_ courts in dealing with them treat them, as-a rule, 


more generously than other corporate bodies. 
For the purpose of enabling them to perform 
their public duties unimpeded, the courts have 
placed a more liberal construction on the statu- 
tory rights and duties of municipal bodies. But 
their acts are not outside the jurisdiction of 
courts of law. In a case reported in r9 
Weekly Reporter, p. 309. “ probably the fisrt 
case of its kind” one of the defences taken 
by the defendant municipality was to the effect 
that the courts had no jurisdiction to interfere 
with the actions of public bodies. TheCalcutta 
High Court held that '" municipal as well as 
other public bodies are within the restraining 
jurisdiction of the civil courts which are com- 
petent to inquire into and control the actions 
of public bodies where they have acted in 
excess or contradiction of the powers conferred 
upon them." In other words, the docirine of 
Ultva Vives applies to municipalities as much 
as to any other corporate body. Even where the 
decisions of municipalities acting in a quasi- 
judicial capacity in certain matters are declared 
by the legislature to be final, the courts may 
inquire whether in coming to their decisions, 
they acted within their powers in conformity 
to the provisions prescribed by law. * As 


a 
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cases it was pointed out that sec. 116 does hot 
take away the jurisdiction. of the civil court 
in a case in which 1t is alleged and established 
that the assessment the propriety of which is 
in controversy is open to objection on the 
ground that it is ultra vives; in other words, it 
is only when the action of the municipality 
has been exercised in conformity with the 
powers conferred upon it by the Act, that the 


civil court has no authority to interfere. 
‘The distinction is well founded on principle. 


A corporation which is invested with authority 
to assess taxes, is really invested with a quast- 
judicial power, and although its action when 
taken in conformity with the provisions of the 
law which created the authority may not be 
liable to challenge in the civil courts, it does 
not enjoy a similar immunity when that action 
can be challenged on the ground that it has been 
taken either in excess of or in contravention of 
the powers conferred upon it by the st&tute.’’() 
It should be borne in mind however that where 
the municipality while acting within its powers 
has come toa certain decision, that decision 
can not be impugned in a civil court on the 
ground that 1t was wrong and should not have 
been arrived at. The municipality has been 
authorised by the legislature to decide and 


actin various matters that have been placed 


: * * * » w * Li D C INS 
... (1) Chairman of Giridhi Municipality v. Sures Chandra 
Mosumdar, 12 C. W. N., p. 709 (712). 
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under their charge. A court of law cannot 
take its place and decide in a particular case 
what should be done, provided the municipality 
has come to a decision in conformity with the 
provisions of law. From this it would follow 
that all questions of relative necessity, advant- 
age or facility being questions of municipal 
detail, the civil court will not seek to regulate 
them by challenging the decisions and acts of 
municipal bodies. 


Thus in F. W. Duke v. Rameswar Malia (7), 
where the defendant contended that the 
municipality had no power to order the open- 
ing of a bustee-road on the ground that such an 
opening was not necessary, the court held that 
they could not enter into the question of 
necessity. In that case, Banerji J. observed as 
follows: “There can be no doubt that the civil 
courts have jurisdiction to try the question 
whether the municipality had been acting within 
the limits of statutory power.............. ....But 
then it does not follow that the civil courts 
have jurisdiction to try the question whether 
the municipality, when it was acting within 
the limit of its statutory power, was right 
in its judgment that a certain road should 
be opened.” This well-known principle of 
law has been confirmed in a somewhat 


(7) L L. R. 26 Cal. 811. + 
28 
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recent case (k) decided by the House of Lords 
which laid down unanimously the proposition 
that municipalities must use their statutory 
powers bonafide and reasonably, and if they so 
act their discretion as to the mode of acting 


can not be challenged. 


The municipality should then act bonajide 
and reasonably, and above all, in conformity to 
law, if it wishes to remain outside the jurisdic- 
tion of civil courts. An act may be perfectly 
bonafide and yet 1s liable to be challenged on 
the ground that it goes beyond the powers 
ofthe municipal body. ‘The latter may be 
actuated by the desire to do some public good, 
as also by the belief that it has the power 
to do the act ia question. “But that does not 
affect the question before the court, for what- 
ever the motive, it would be the duty of the 
court to restrain the commissioner if his ‘acts 


are in excess of his powers ” (1). 


We now proceed to discuss the constitution 
of municipal bodies, and their powers and 
duties. Our treatment of the, subject will be 
somewhat general, avoiding details as far 
as possible. Our primary object would be, not 
so much as to give an exhaustive catalogue of 
the powers and duties of these bodies as to 


(k) Mayor, Gv. of Westminster v. London & North 
Western Railway Co. (1905) A. C. P. 426, 


: - () Chabildas Lalubhai v. Municipal Commissioner of 
Bombay; 8 Bom, H. C. Rep. 8: (O. C. T.) 
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attempt an exposition of the exact nature and 
extent of these powers and duties in the light 
of reported cases. 


And first as to their constitution: a muni- 
cipal body in a district town is composed of a 
number of commissioners and a chairman, 
elected or appointed, who also enjoys the rights 
and privileges of a commissioner (m). The 
number of commissioners in any municipality 
is fixed by the Local Government, but it may 
not be more than thirty or less than nine (n). 
In some municipalites, all the members are 
appointed by the Local Government(o) ; in others, 
a certain proportion of them is elected by 
pale persons residing within the limits of the 
municipality (f) and having certain pecuniary, 
educational or professional qualifications, the 
rest is appointed by the Local Government. 
The commissioners remain in office for a 
definite period, e.g. in Bengal for three years 
from the date of their appointment or election. 
In some^ municipalities, the commissioners 
are entitled to elect à chairman from among 
themselves ; in other, he is appointed by the 
Local Government by name or official designa- 
tion (q). The commissioners are also entitled to 








(m) Sec. 24, Act III of 1884 (B. C.) 
(n) Sec. 13 fid. 
(o) Sec. 17 202d. i 
(p) Sec. 14 sd. 
(g) Sec 23 ibid. : 
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elect one of their own number to be vice- 
chairman (r). 

The Local Government exercises great 
control over the constitution of municipal 
bodies. It is empowered by the legislature to 
make rules for the purpose of the election of 
the commissioners, not inconsistent with the 
Act and subject to certain provisos(s). Secondly, 
it may, if it thinks fit, on the recommendation 
of the commissioners at a meeting remove any 
commissioner, appointed or elected, if such 
commissioner has been guilty of misconduct 
in the discharge of his duties or of any disgra- 
ceful conduct (t). The wording of the section 
makes it clear that the Local Government 
would not be justified in removing a commis- 
sioner unless the fact of misconduct has been 
ascertained, and that if that fact is not proved 
there is no ground on which the Local Govern- 
ment can exercise its decision. The aggrieved 
commissioner is entitled to go to the civil 
court and ask the Local Government £o prove 
the misconduct alleged against him (u). 

Thirdly, the Commissioner of the Division 
may remove any commissioner 

(a) if he refuses to act or becomes in- 


capable of acting or^is declared 


4 Sec. 25 ttd. 
(s) Sec. 15 iid, ^ 
(f) Sec. 19 sid. 
(v) Vijaya Ragava v. Secretary of State for India, 


DT eee ^1. L-R, 7 Mad, 466. 
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insolvent or is convicted of any non- 
| bailable offence ; or 


(b) if he has been declared by notification 
to be disqualified for employment in 
the public service ; or. 


(c) if he absents himself from six conse- 
cutive meetings of the commissioners 
without having obtained permission 
from the commissioners at a meet- 
ing; or 

(d) if, in the judgment of the Commis- 
sioner of the Division, to be record- 
ed in writing, he has become dis- 


qualified to continue under sec 57 
of the Act (v). 


A right of appeal to the Local Govenment 
is given to the commissioner so removed. 


Fourthly and lastly, the Local Govern- 
merit, as we have already pointed out, may make 
an order declaring the commissioners of any 
municipality to be incompetent, or in default, 
or to have exceeded or abused their powers and 
supersede them for a definite period (w). When 
such an order*has been made the commis- 
sioners shall, as from the date of that order, 
vacate their» office, and all their powers and 
duties shall be exercised and performed by 
the Local Government, and all property 








(v) Sec. 20 tid. 
(w) Sec, 65 bid. 
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vested in the commissioners shall vest in 
the Local Government. The latter shall be.in 
power in place of the commissioners for the 
period prescribed in the order, after the expira- 
tion of which steps shall be taken for the 
election or appointment of the commissioners. 

For the purpose of enabling municipal 
bodies to discharge their duties consistently 
with their powers, the legislature has vested in 
them certain proprietory rights. Sec. 30 of the 
Bengal Municipal Act (1884) as subsequently 
amended enacts as follows: 
. “All roads, including the soil, and all 
bridges, tanks, ghats, wells, channels, and 
drains in any municipality (uot being private 
property and not being maintained by Govern- 
ment at the public expense) now existing or 
which shall hereafter be made, and the pave- 
ments, stones and other materials thereof, and 
all the erections, materials, implements and 
other things provided. therefor, shall vest in, 
and belong to, the commissioners. e 

“But the Local Government may, from 
time to time, by notification, exclude any road, 
bridge, or drain from the opérations of this 
Act or of any specified section of this Act, 
and may cancel such notification*wholly or in 
part : 

“ Provided that, if*the cost of the construc- 
tion of the work shall have been paid from 
^the Municipal Fund, such work shall not be 


Lis 


MUNICIPALITIES. 223 


excluded from the operation of this Act or of 
, any specified section of this Act without the 
consent of the Commissioners at a meeting." 


There have been numerous decisions in 
England and in India on the question of the 
nature of the proprietory right in roads, etc., 
which are vested in municipal bodies. “ The 
conclusion to be derived from the authorities 
seems to be this ; all the stratum of air above 
the surface and all the stratum of soil below 
the surface which, in any reasonable sense, can 
be required for the purposes of the street, as 
street, vest and belong to the local authority" (x). 
In the section that we have quoted above, the 
words “including the soil" did not appear in 
the Act of 1884 but they have been introduced by 
the amending Act of 1894, (sec. 22). In 1886, in 
a case against the Municipality of Naihati, it 
was laid down that the word voads comprised 
only the surface of the roads without any 
depth, that it did not include the sub-soil 
beneath the road, and that the subsoil did not 
belong to the municipality but belonged to the 
Zemindar in wHose estate the road was situat- 
ed. It was further decided in that case that 
the Act wás not intended to deprive any 
person of any private right that he might have 
in the land used as a public road or to vest that 
right in the municipality; and that when the 


(x) Finchley Electrice Light Company v. Finchley Urban" 
j District Council, L. R. (1903) x Ch. 437, at p. 441. « ° 
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land was no longer required for a public road, 
the owner was entitled to have 1t (y). 


This decision followed the decision in the 
English case of Vestry of St. Mary Newing- 
ton v. Jacobs, reported in (1872) L. R. 7 Q. B. 
p.47. But the interpretation that the judges 
in this case put on the word “street” corres- 
ponding to the word “road” in our Act was 
found to be too narrow, and accordingly in 
1878, in the well-known case of Coverdale v. 
Charlton (z) the courts put a somewhat larger 
interpretation so as to include not only the 
bare surface of the sireet (or road) but also as 
much depth below the surface as is essential 
to the making, maintenance, occupation and 
exclusive possession of the street for the use of 
the public, and as the municipality might 
require for the doing of all those things that 
are commonly done to or under the streets "(or 
roads). 


The Amending Act of 1894 has iricorpora- 


ted this interpretation of the word “street " 


(y) Chairman of Nathati Municipality v. Kisori Lal 
Goswami I. L. R. 13 Cal. x7r. 

See also Modhu Sudan Kundu v. Promoda Nath Ray, 
I. L. R. 20 Cal. 732; Nihal Chand v. Asmat Ali Khan, I, 
L. R. 7 All. p. 362; Mubarak Shah v. Toofany, 1. L, R. 4 
Cal, p. 206, 


(2) (1878) L. R. 4 Q. B. D. 104. 
See also Burgess v. Northwich Local Board, 6 Q. B. D. 
264. Wandsworth Board of Works v. United Telephone Co., 
.13 Q. B. D. 904. R, v. Kupers etc. of County of London ete., 
25 Q. B. D. 362. Finchley Electric Light Company v, Hinckley 
^ Urban Déstrict Council, L. R. (1903) x Ch. 437. 
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by introducing the words “including the 
soil.” Ina case decided by the Madras High 
Court in Igor, the amendment was recognised 
and given effect to, and the Indian law on the 
point was brought into tone with English 
decision(a) At present it is quite clear that 
under the Act, the municipality enjoys a right 
in the subsoil of the road, etc, vested in 
them, not of course down to the middle of the 
earth, but in as much of it as is necessary for 
carrying out the purposes of the Act. 


There 1s another question which has arisen 
in this connection, viz. whether the municipality 
is vested not only with the subsoil, but also 
with the column of space over the roads. 
Coverdale v. Charlton (b) decided that the word 
“street” probably meant and included not 
merely the surface but so much above it also 
as was requisite or appropriate for the preserva- 
tion of the road and for the usual and intended 
purposes. This view has been followed here. 
In Nagav Valab Narsi v. Municipality of Dhan- 
dhuka(c), the Bombay High Court decided that 
if the column of space standing over the street 
were occupied by projectors, the interception 
of air and light would greatly impair the use of 
the street as street and that so far therefore the 





(a) S. Sundaram Aiyar v She Madura Municipal Council, 
I, L. K. 25 Mad. p. 635. 

(6) (1878) L. R. 4 Q. B. D. 104. 

(c) L L. R. 12 Bom. p. 490. 
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column of space is vested as part of its pro- 
perty in the municipality. 

Having determined the extent of the pro- 
prietory right of municipal bodies in roads 
etc, we shall now proceed to determine the 
precise nature of this right. The section we 
have quoted says all roads etc.,............" shall 
vest in and belong to the Commissioners.” 
Does this confer the absolute right of ownership 
on municipal bodies? It was contended 
R. v. Bvojo Nath De (d), which was decided in 
1877 under Sec. 10 of Bengal Act. HI of 1864, 
where the same words as above occur, that 
since public highways became vested in and 
belonged to the commissioners, the latter 
could dispose of this property in any way they 
pleased, provided they did so for the purposes 
of the Act. The High Court of Calcutta over- 
ruled the contention and held that the muni- 
cipal commissioners did not have any such 
large power and that neither they nor a fortiori 
their vice-chairman could stop up or divert 
public highways. 

This view is in conformity with the deci- 
sions of English courts. In the case of 
Coverdale v. Charlton, (e) the broad: proposition 
of law was laid down wiz. “ The Boards’ 

paupe in the street is not ina yu 


(à) L L. R. 2 Cal. 425. 
(e) 1878 L R. 4 Q. B. D. to4 
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or a species of property known to English 
common law, but is a special property created 
by statute and vested in the Board for public 
purposes and it 1s limited by reference to the 
period during which the street is used for the 
particular purpose of a highway and that 
period ceases when that purpose has ceased." 


The question as regards the nature and 
extent of the proprietory rights of public bodies 
was gone into at some length in the Madras 
case which we have just referred to. 
Bhashyam Ayyangar J. after having discussed 
the leading cases in England and India summed 
up his views as follows: “The conclusion 
to be drawn from the English  case-law 
is that what is vested in urban autho- 
rities under statutes similar to the District 
Municipalities’ Act is not the land over 
which the street is formed, but the street 
qua street, and that the property in the 
street thus created in a municipal council is 
not general property or à species of property 
known to the common law, but a special 
property vested by statute and vested in a 
corporate body for public purposés, that such 
property as it has in the street continues 
only so long as the street is a highway and 
that when it ceases to he a highway by being 
excluded by notification of Government under 
sec. 23 of Act. IL of 1884, or by being legally, 
stopped up or diverted or by the operation of 
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limitation (assuming that by such an opera- 
tion, the highway can be extinguished( thé 
interest of the corporate body determines, and 
that the clauses directing or authorising the 
corporate body to sell have reference only to 
property absolutely vested in it, but as to 
property in which its interest ceases it has 
nothing to sell " (f). ; 


Power of 
municipal 
bodies to 


Beside the properties which are vested in a 
municipal body by the operation of the Act, it 








acquire 


lands, 





may, for the purposes of the Act, acquire 
landed properties, freehold or leasehold, by 
agreement with private owners (g). It may also 
make a compulsory purchase of land through the 
Local Government acting under the provisions 
of the Land Acquisition Act, 1894 (h). Such 
purchase must be for the purposes of the Act; 
otherwise, the municipality may be restrained 
by an injunction from paying for the land in 
question out of its funds. The declaration 
made by the Local Government under sec. 6 
of the Land Acquisition Act, 1894, to the effect 
that the land going to be acquired is needed for 
a public purpose is conclusive evidence that the 
land was really needed for such purpose. But 
this does not in a suit brought against the 
muncipality for restraining it from paying for 





MAIN dE 


(f) S. Sundaram Adyar "v. The Madura Munzipal 
Council, Y. L, R. 25 Mad. 635 at p. 647. 


- (g) Sec. 34, Act III of 1884 (B. C.) | 
(2) See 35 ibid. 
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the land out of its funds oust the jurisdiction 
of the civil courts to enquire whether it is really 
needed for the purposes of the Act. The courts, 
however, will not interfere with the discretion 
of the municipality in deciding whether the 
acquisition of the land in question is needed 
for the purposes of the Act, if it has acted pro- 
perly and reasanably (2), 


Beside these landed properties, the legislature 
has vested in municipalities certain funds. Sec. 
67 of the Bengal Municipal Act, (III of 1884) 
enacts as follows :— 


“ All sums received by the Commissioners, 
and all fines paid or levied in any municipality 
under this Act, and all other sums which, under 
the sanction of Government, may be transferred 
to the Commissioners, shall constitute a fund 
which shall be called the Municipal Fund, 
and shall, together with all property of every 
nature or kind whatsoever, which may become 
vested in -the Commissioners, be under their 
control and shall be held by them in trust for 
the purposes of this Act.” 


The municipality, it is clear, holds its 
funds and properties in trust for the purposes 
of the Act. “Accordingly it cannot employ 
the same or proceeds of the same for any purpose 
not contemplated by the Act. As we have 





(i) Sastri Ram Chandra v. The Ahmedabad Municipality, 
I. L, R. 24 Bom. p. 600, per Ranade T. at p. 604 & at p. 606. 


Municipal 
funds. 
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already seen in the case last cited, the civil 
courts will not seek to interfere with the dis- 
cretion of the municipality in deciding what is 
necessary for the purposes of the Act. “AHN 
questions of relative necessity, advantage, or 
facility are questions of municipal detail, and 
itis not within the province of a Civil Court 
to regulate their details(j).”  - 


But in a case of clear misapplication of 
| funds, the court may stop it by an injunction. 
[hus in Vaman Tatyaji v. Municipality of 

Sholapuv(k), it was held that the municipal funds 

could not be employed for the purpose of 

keeping a band, and accordingly an injunction 
| was granted restraining the municipality from 
| employing its funds for such purpose. 


The power to enter into coniracis is one 
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Tl enter into bodies. Our municipalities enjoy this power 
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contracts. under certain statutory restrictions. Sec. 37 of 
the Act enacts as follows :— í 

“The Commissioners may enter into and 
perform any contract necessary for ihe purposes 
of this Act. à 

“Every contract made on behalf of the 
Commissioners of a municipality in respect of 
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p D | (/) Sastri Ram Chandra v. The Ahmedabad Municipality. 
EE I, L. R. 24 Bom p. 600 at p. 606. 
(^ L L, R.22 Bom. 646, 


^ . Ree also Attorney.General v. Aspinall, 2 My. & Cr. 613; 
~ Attorney-General v. Mayor of Poole, 4 My. & Cr. xy, 
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any sum exceeding five hundred rupees, or which 
shall involve a value exceeding five hundred 
rupees, shall besanctioned by the Commissioners 
at meeting, and shall be in writing and signed 
by atleast two of the Commissioners, one of 
| whom shall be the Chairman or Vice- Chairman, 
and shall be sealed with the common seal of 
the Commissioners. 

“Unless so executed, such contract shall not 
be binding on the Commissioners." 

'The section lays down, first, that the con- 
tracts entered into by municipal bodies must 
be necessary for the purposes of the Act ; other- 
wise, they would be ultra vives. Secondly, that 
contracts in respect of any sum exceeding five 
hundred rupees, or which will involve a value 
exceeding five hundred rupees shall be accom- 
panied by certain formalities. Our courts, 
following English decisions, have construed 
these formalities as imperative and have requir- 
ed substantial compliance with them. In the 
absence of such compliance the contract is 
void. The courts have gone so far as to 
exempt the municipality from any liability 
whatsoever, even in respect of what has been 
done under the contract, on the ground that the 
provisions laid down by the legislature have 
not been observed. Thus in Radhakissen Das 
v. The Municipal Board of Benaves (1), the court 


Lad 











(4) Radhakissen Das v. The Municipal Board of Benages, . 
I. L. R. 27 All. p. 592. 
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held that where a contract had not been enter- 
ed into in the manner provided by the legisla- 
ture, no suit could be maintained in respect 
thereof, even though there had been part 
performance of the contract and the plaintif 
was claiming merely for the value of work done 
and of materials supplied, notwithstanding 
the provisions of sections 65, 70 end 72 of the 
Indian Contract Act. 

Of the many powers that have been conferred 
on municipal bodies, the most important, as 
well as the most formidable, is power to tax 
those who are within their jurisdiction. We 
have already seen that the charter of the East 
India Company establishing the municipality 
at Madras authorised the Mayor and Aldermen 
to levy taxesfor certain purposes. Our modern 
municipalities are vested with a similar power 
by the legislature which has to be exercised 
under certain restrictions. 


See also Ramaswamy Chetti v. The Municipal Council of 
Tanjore, I. L. R. 29 Mad. 360. 


Ahmedbad Municipality v. Suómanji 1. L. R. 27 Bom. 618. 


Chairman South Barrackpore Municipality v. Amulyanath 
Chatterji I. L. R. 34 Cal. 1030. 


But see Abaji Sitaram v. Lrimbuk Municipality, Y. L R. 
28 Bom. 66, when Jenkins C. J. observes that in a case of 


executed consideration, action will lie though the formality of 
sealing has not been observed. 


See also the following English cases :— 
Young G» Co. v. M. ayor of Royal Limingion Spa L. R. 8 
Q. B. D. 579; (1883) L. R. 8 App. Cas. sry. 


British Insulated Wire Company Lid. v. The Prescot Urban 
District Council, (1895) L. R, 2 Q, B. 463. 


"s 
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The power to levy rates, taxes, tolls, cus- 
toms, etc. from the king’s subjects is not one 
of the ordinary incidents of corporate bodies. 
Whatever may be the powers individually 
possessed by corporations which exist at 
common law, or by prescription or impli- 
cation, there is no doubt that statutory 
corporations ean exercise no such power as 
levying of rates and taxes, etc., unless autho- 
rised by statute to do so; and that “if a 
a corporation established by Parliament is 
empowered by statute to impose certain tolls 
upon those who make use of its property, etc., 
it cannot impose any further tax upon them 
and claim anything beyond that which the 
statute empowers it to claim (m)." 

Sections 85 and 86 enact as follows : 


“The Commissioners may, from time to 
times at a meeting convened expressly for 
the purpose, of which due notice shall have 
been given, and with the sanction of the Local 
Government, impose, within the limits of the 
municipality, one or other or both of the follow- 
ing taxes :— ^. 


(z) atax upon persons occupying hold-' 


ings‘within the municipality according 
to their circumstances and property 
within the municipality: 


(m) Grant on “The Law of Corporations” p. 7. 
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wal 


Provided that the amount assessed upon 
any person in respect of the occupation of any 
holding shall not be more than eighty-four 
rupees per annum ; or 

(6) a rate on the annual value of holdings 
situated within the municipality: 

Provided that such rate shall not exceed 
seven anda half per centum on the annual 
value of such hoidings, except within the 
municipalities of Howrah, Patna, Dacca, and 
Darjeeling, in which it shall not exceed ten 
per centum on such annual value; and provided 
also that no rate shall be imposed on any 
holding of which the annual value is less than 
SIX rupees : 

Provided that both the taxes shall not be 
in force at the same time in the same ward.” 

“The Commissioners may, from time to 
time at a meeting convened as aforesaid, 
and with the sanction of the Local Govern- 
ment order that the following tax, fee, tolls, 

and rates, or any of them, be levied within 
the limits of the municipality in addition to 
either of the taxes mentioned in the last 
preceding section— i 
(e)a tax on carriages, horses and other 
animals named in the fifth schedule ; 
(4) a fee on the registration of carts: 
(c) tolls on férries and (subject to the 

provisions of sections 158 and 159) 

tolls upon bridges and metalled roads ; 
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> (@)a waier-rate not exceeding seven 
and a half per centum on the annual 
value of holdings when the houses 
and lands are situated in streets 
supplied with water, and not exceed- 
ing six per centum when the houses 
and, lands are situated in streets 
not so supplied ; 


(e) a lighting rate not exceeding three 
per centum on such annual value ; 


( f) a fee for the cleansing of datrines ; 


Provided that tke taxes mentioned in 
. clauses (2), (e) and ( /) shall not be leived in 
any municipality unless the provisions of Part 
VII in respect of clause (£) or of Part VIII in 
respect of clause (e) or of Part IX in respect 
of clause ( /), shall have been extended, wholly 
or partly, to such municipality in the manner 
hereinafter provided." 


The sections empower the commissioners 
(1) to levy a tax on occupiers of holdings 
within the municipality according to their 
circumstances and property within the muni- 
cipality; (2) to levy a rate on the annual 
value of holdings within the municipality ; and 
(3) to levy certain taxes, fees and tolls on 
carriages, horses, carts, bridges, etc., and certain 
rates to defray the expenses of water and light 
supply. Their power, it should be observed, 
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the Local Government and to the provisos, 
already mentioned, as also strictly in con- 
lormity with the procedure laid down. It is 
a well established principle that in construing 
these provisions which invest the com- 
missioners with power to tax the subject, the 
courts will scrutinise them mos* closely and 
construe them with the utmost strictness (7). In 
levying any rates, taxes, etc., the commissioners 
are bound to observe the necessary formalities. 
Where there has been any ommision, the tax is 
illegal and no one is bound to pay it. This 
was laid down in Leman v. Damodavaya (o). The 
act of its own force creates neither any taxes 
nor any tax-payers, but provides that if the 
proper measures are taken, both may come into 
existence, and empowers the commissioneis to 
take these measures. There is no provision for 
taxing at all otherwise than by prescribing the 
machinery. If it does not exist, there can be 
no tax at all; nor unless itis applied.can there 
be any debt due from any person. 


Ihis has been followed in Joshi Kalidas 
Sevakvam v. The Dakov Town" Municipality (p). 
In this case, the municipalty, under the powers 





buit A — tmm nh) tdg m IUS, 





(z) See Dwarka Nath Duti v. Addya Sundari Mittra 
and others, 1. L, R. 21 Cal. 319, per Beverley J. at p. 325. 


(o) I. L. R. 1 Mad. 158. 
(2) LL. R. 7 Bom. 399. 


Lhe Municipality of Sholapur v. Sholapur Spinning 
and Weaving Co., Y. L.,R. 20 Bom. 732. á P " 
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conferred upon them by Bombay Act VI of 1873, 
convened a meeting at which it was resolved to 
impose a house-tax. Notice of the meeting was 
not served on three of the commissioners and no 
notice specifying the business to be transacted 
therein was posted up at the Kachari as 
required by see rir, cl. r of the Act. The 
plaintiff sent a notice to the municipalty im- 
peaching the legality of the tax. He paid the 
tax and then sued for arefund. It was held 
that the provisions of sec. 11, cl. 1, as to notice 
of meeting are not directory, but obligatory, 
and that notice to all the commissioners of the 
meeting at which the taxing resolution was 
passed being a material part of the machinery 
provided by the Act for imposing a legal tax 
was a condition precedent to the validity of 
of that tax. The tax was consequently 
declared illegal, notwithstanding that the tax 
had been sanctioned by the Local Government. 
But it is for the person who alleges illega- 
lity to prove that the regular procedure for 
imposing a tax has not been followed. In the 
the absence of such proof the court will presume 
that the municipality has used the regular 
procedure and that the common course of busi- 
ness has been followed in the case in question. 
Along with the. power of taxation, the 
municipality possesses certain powers of a 
quasz-judicial character which authorise it tp 
determine the amount of tax etc., that may be 
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| l | levied in a particular case (q). The Act makes 
: i ^ the decisions of the municipality on questions 
El t| of assessment final, except in regard to certain 
BENE matters which we shall notice presently where 
E: i the civil court is entitled to interfere and set 
| f | aside the assessment made by the municipal 
a | authorities. Sections 13-116 provideas follows : 
| i | | “ Any person who is dissatisfied with the 
E: b amount assessed upon him or with the valuation 
E ' or rating of any holding, 
or who disputes his occupation of any 
holding or his liability to be assessed or rated, 
Ki may apply to the Commissioners to review 
; the amount of assessment, valuation, or rating 
| or toexempt him from the assessment or rate (7). 
. ü “Every application presented under the 
5 last preceding section shall be heard and 
S determined by not less than three Commis- 
A | sioners, who shall be appointed in that behalf 
Jj by the Commissioners at a meeting. The Com- 
l ! missioners so appointed, after taking such 
HT evidence and making such enquiries as they may 
2 deem necessary, may pass such ,order as they 
! | shall think fit in respect of such application. 
| “ The decision of such Commissioners, or of 
| | a majority thereof, in such cases shall be 
| | final " (s). . 
(g) Sec. 87 to 115, Bengal Act III of 1884. 
bo (r; Sec. 113, tid. 
C i ^ (s) Seer 114, toid, 
| 
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“Unless good cause shall be shown to 
the satisfaction of such Commissioners for 
extending the time allowed, and save as is 
otherwise expressly provided in this Act, no 
such application shall be received after the 
expiration of one month from the date of publica- 
tion of the notice required by section 112 
relating to\the list containing the assessment, 
valuation or rating in respect of which the 
application is made, or alter the expiration 
of fifteen days from the date ol service of the 
first notice of demand for payment at the 
rate in respect of which ihe application is 
made, whichever period shall last expire (7)." 


* No objection shall be taken to any assess- 
ment or rating in any other manner than 
in this Act 1s provided (z). 


There has been a large number of decisions 
on, the subject of the powers of assessment, 
valuation and rating possessed by municipal 
bodies and on the jurisdiction of civil courts 
to inquire into their validity. The law on this 
point has been throughout uniform and consis- 
tent. It mav be enunciated thus: a civil court 
is bound to accept as conclusive the assessment, 
valuation or rating made by the municipality, 
being the only authority on whom the power 
of making the assessment etc, has been placed 








(7?) Sec. x15, zii. 
(4) Sec. 116, 2dzd, ° ° 
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by law and cannot substitute for that assessment 
| etc, one made by itself; and further it ought 
not to interfere with the municipal assessment 
| etc, unless the rules prescribed by the law for 
| making the assessment etc., have been broken or 
| unless there has been malafides or manifest 
2 error(v). The question now is, whatare the 
circumstances in which the civil court is entitled 
to interfere with the decisions of municipal 
bodies on questions of assessment, valuation or 
rating. ‘They are :— 
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(1) where there is no legal tax to pay; 
(2) where there is no liability to pay ; 


(3) where the assessment, valuation or 
d rating has been made on wrong 
basis or principle. 


Su 
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| | Where We have already considered this point in the 
R € ax to two cases we have cited—Leman v. Damodavaya 
| f pay. (w) and Joshi Kalidas Sevakaram v. Dakor Twn 
i Municipality (x). The Act by itself does not 
create any tax but it authorises the commission- 
p ers to levy a tax by taking certain measures, If 


" 
lt 


they fail to take the necessary measures and 
yet proceed to levy, any persón can refuse to 


(v) See Morar v. Borsad Municipality, Y. L. R. 24 Bom, 





607. 


Kasandas Raghunathdas v. Ankleshvar  Munizibal 
I. L. R. 26 Bom. 294. unictpality, 


Manessur Das v. Municipality of Chapra, I. L, R. x Cal. 
409. 





(w) 1. L. R. x Mad. 158. 
(4) I. L. R. 7 Bom. 399. 
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pay on the ground that there is no legal tax 
to pay. When the refusal is made on this 
ground, the court as we have seen, is entitled 
to enquire into the validity of the tax and on 
being satisfied that the tax is not validly 
imposed, may set aside the assessment or 
valuation or rating. 

The courts have always distinguished between wWherethere 
two questions, first, the question as regards : " a 
the amount of assessment, rating or valuation dad 
and secondly, the question as regards the 
liability to pay. When the person assessed 
disputes the amount of the assessment, valua- 
tion or rating, he has no other remedy except 

« what is provided by sections 113-115 of the 
Act. But where the person assessed disputes 
his liability to pay, then notwithstanding the 
above mentioned sections and sec. 116, the court 
will inquire into the question of his liability. 
The municipality cannot get hold of any 
person they please and- assess him, and then 
plead under section 116 of the Act want of 
jurisdiction of the civil court to question its 
conduct. As the section was originally framed 
it was somewhat ambiguous and was as 
follows: “ No objection shall be taken to any 
assessment or rating, nor shall the liability of 
any person to be assessed or rated questioned 
in any other manner or by any other authority 
than in this Act is provided." On the strength 
of this section, the Municipality of Barisal» 
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contended that the civil court had no juridic- 
tion to question the assessment of the muni- 
cipality, even though the allegation was that 
the person assessed was not liable to pay, as 
he did not occupy any holding in the munci- 
cipality within the meaning of sec. 85 of the 
Act. Beverley J. overruled the contention on 
the ground that the word “ liabiity"" in sec. 
116 had no application to a disputeas to 
whether a person assessed to a tax did or did 
not occupy a holding and held that a suit 
brought to set aside an assessment on the 
ground that the person assessed did not occupy 
a holding was not barred by the provisions of 
sec. 116 (y). 





Since this decision, the section has been 
amended by leaving out the words, “nor shall 
the liability of any person to be assessed or rated 
be questioned "............... ^ or by any ojher 
authority." Thesection as it stands now makes 
it absolutely clear that the civil court has 
jurisdiction to entertain suits to set asidea 
municipal assessment on the ground that the 
person assessed is not liable to pay and to set 
aside the assessment, if the ground has been 
made out. | 


Thus, in Tuticovn Municipality v. South 
Indian Railway (z), where a tax was levied from 


rors 








(y) 1. L. R. 2x Cal. 319 at p. 327. 
(7) I. L. R, 13 Mad. 78. 
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a person who was entitled to exemption under 
the Act, it was held that a suit to set aside the 
assessment would lie. Similarly in Corporation 
of Calcutta v. Standard Marine Insurance Co. 
(a), where the company had been taxed under 
sec. 87 of the Act, it was held that they were 
not liable to be taxed as they did not have any 
place of business within the limits of the 
Calcutta Municipality but carried on business 
by their agent at the offices of the latter. 


We have said that the civil court will not 
challenge a municipal assessment, valuation or 
rating where the dispute is one as regards the 
amount. But even here the court will 
entertain a suit if the complaint is that the 
amount assessed has been worked out ona 
wrong basis or principle not authorised by the 
Act. This was laid down by the Calcutta 
High Court in the case of Nando Lal Bose v. 
Corporation of Calcutta (b), and followed ever 
since. ‘There the plaintiff's house was assessed 
on a wrong basis. Chief lustice Garth held 
that “ the authority of this Court to remove the 
proceedings ol inferior courts in the exercise 
of their — function is unlimited ......... 
if the commissioners were BeTa the juris- 
diction in making the assessment, it seems 
clear that we have the power to quash it upon 
(a) LLR. 22 Cal. z8r, o mE 
(4) L L. R. rı Cal 275 at p. 278. 





Where the 
assessment 
etc, has 
been made 
on a wrong 
basis. 
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cevtiovavi, in spite of sec. 17 in the Calcutta 
Municipal Corporation Act, 1876." 


The two important cases which have 
settled the law on this point are Navadwip 
Chandva Pal v. Purnananda Saha (c), and Kame- 
swar Prosad v. Bhabua Municipality (d). In the 
former case, the municipality had;split up one 
it holding with one assesment into two holdings 
In with two assesments and thus claimed a larger 
amount than was legally due. It was held 
that the assessment was ultra vives and was not 
binding. In the latter case of Kameswar 
Prasad the commissioners purporting to act 
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D. under sec. 85 had assessed a person upon his 
Y iH . Tu M 
"a property and circumstances not only within 
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the limits of the municipality but also outside 
those limits. The assessment was set aside as 
ultva vives and illegal. 

The question as to the jurisdiction of the 
| civil court to challenge municipal assessment 
| was discussed at some length by Mukerji J. 
in the well-known case of 72e Chaivman of the 
| 
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Gividih Municipality v. Svish Chandra Majum- 
dar (e). The learned judge, after having gone 
through English, American and Indian deci- 


2 E 
ES MENU E E dd 
d 


eov Se OT = “= 
R 
eU eM IE I LLE C SAE, A E E p, 











ant sions, summed up his conclusions as follows: 
| | | Tt has been repeatedly ruled that errors in 
£ ! : assessment which constitute irregularities merely 
: | : (A 3 C. W.N. 73. 

I .' (d) L. L. R. 27 Cal. 849. 

; | . - (€) pm La R. 35 Cal, 359 ; AY C. rz C W, N. TOQ. 
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and do not go to the ground-work of the tax 
and render the assessment void, can be corrected 
only in the manner provided by statute which 
creates the authority and the remedy so pro- 
vided must be treated as exclusive. On the other 
hand where the defects in assessment are 
jurisdictional, rendering them void, the persons 
aggrieved thereby are entitled to invoke the 
ordinary judicial remedy, and all clear viola- 
tions of law give rise to jurisdictional question. 
In other words, while mere erroneous exercise 
of judgment is not reviewable by the civil 
court, any excess of jurisdiction makes the act 
liable to challenge." 

To make the law on this point still clearer 
we shall now give a number of cases where 
the decision of the municipal authority has 
been held conclusive and not hable to be 
challenged in a civil court. 

We now come io deal with the various 
statutory powers which have been conferred on 
municipal bodies for the purpose of enabling 
them to take measures of improvement, sani- 
tation and censervancy within the areas 
under their control. Generally speaking these 
powers are of a discretionary character. : The 
municipality is vested with a discretion as 
to whether it should exercise any of its powers 
in a particular case. It may be responsible to 


the Local Government for its failure to exercise, 


its powers for public benefit. But 1t, is not 


Various 
other statu- 
tory powers 
conferred 
on muni- 
cipalities, 
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responsible to any private person for any such 
failure, even if the latter has been put to any 
loss thereby. Thus under the old section 
339 of the Bengal Municipal Act, 1884, the 
district municipality had an absolute discre- 
tion in the matter of granting licenses to 
the owners of markets. The section ran as 
follows : d . 

* Every license granted under this part 
shall be liable to the payment of a fee not 
exceeding twenty rupees, and shall be in force 
until the end of the year, and the commissioners 
may grant such license, year by year, on 
the certificate in writing, under the hand 
of the chairman, annually renewed, that the 
land is fit to be used as a market for the sale 
of provisions as aforesaid.” 


The section came up for construction in 
Movan v. The Chaivman of Motihavy Municipa- 


, lity (f). There the municipality had by refusing 


sanction put an end to an already existing 
market to the profit of a market established by 
itself. Pigott, J., held that “it is within the 
discretion of the commissioners to grant or refuse 
a license,” and that the Act afforded no 
remedy to aggrieved persons. The decision 
was followed in a similar case which came up 
before Prinsep and Amir Ali JJ. Both the 
Judges were of opinion “ that is entirely within 


"n 


- (7) LL R 17 Cal. 329. 
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the discretion of the municipal commissioners 
to grant or refuse a license and courts have no 
longer a jurisdiction to control such power, 
however arbitrarily exercised ( ¢ )." 


Since these decisions, the Amending Act of 
1894, sec. 9r, has introduced after the words 
“and the commissioners " in the section 339 as 
quoted above the following clause for the 
purpose of safe-guarding the rights of the 
owners of already existing markets. 


“Shall as regards markets lawfully estab- 
lished at the time of the extension of this 
part to the municipality, and in all other 
i cases.” 





Under the section as it now stands, the 
municipal authorities are bound to grant a 
license to the owner of an already existing 
' market, provided the necessary certificate is 

forthcoming, but can exercise their discretion 
| as regards other kinds of markets. 


Secondly, municipalities enjoy a discretion 
as to how they should exercise their powers. 
Tho legislature has entrusted them with certain 
duties to be discharged consistently with 
certain prescribed powers. So long as they keep 
within their powers, they are the sole judges of 
how they should perform their duties. The civil 
court will not takethe place of a public body and 
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(g) R. v. Mukunda Chandra Chatterji, 1. L, R. 20 Cal. 
654. > 
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dictate to it how it should discharge its obliga- 
tions to the public. As we have already seen, 
all questions of relative necessity, advantage or 
facility are questions of municipal detail and 
the civilcourt will not seek to regulate them by 
challenging the decisions and acts of municipal 
bodies. Provided the municipality, act bond fide 
and reasonably, the courts will not interfere. 
This principle has been established by a series 
of decisions, English and Indian. 


Thus in Duke of Bedford v. Dawson (£), Jessel 
M. R. while construing the expression “for 
the purpose " observed as follows: “ This means 
that when the words ‘ for the purpose’ are used, 
that does not imply what the plaintiff or some 
one else think the purpose, or what the court 
may think is the purpose, but it means what 
the public body entrusted with the power by 
the legislature may in their honest and rezson- 
able exercise of judgment think necessary for 
the purpose. They are to be the judges, subject 
to this, that if they are are manifestly abusing 
their powers, and purporting to use the law 
for a purpose for which manifestly it is not 
intended, the court will say it is not a fair and 
honest judgment and will not allow it.” 


Similarly, in a somewhat recent case (z) 
which we have already cited, the House of 
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e GU) Mayor etc. of Westminister v. L, & N. IV. Ry. Co., 
^ L. R. (1905) A. C. 426. 
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Lords laid down the principle that if muni- 
Cipalities use their statutory powers boné fide 
and reasonably their action as to the mode of 
acting cannot be challenged. In that case, 
Lord Lindley, J., observed as follows: ** Matters 
of detail, of taste, and of expense in executing 
works authorised by statute are left to the 
constructing authority ; and their decision on 
such matters 1s not open to review in an action 
for an injunction unless the court is of opinion 
that the statutory authority is a mere cloak 
to screen an unauthorised work." 


In this country there have been a large 
number of cases where the exercise of the powers 
of municipal bodies has been challenged by 
private persons but upheld by the court on the 
basis of the principles enunciated above. 


Section 175 of the Bengal Municipal Act, 
1884, authorises the commissioners to require 
owners or occupiers of any land to do any- 
thing to it or to execute any work in respect 
ofit, provided the cost does not exceed the 
sum of Rs. 300. If the work is not done within 
the time specifigd in the  requisition, the 
commissioners, under section 180 of the Act, may 
enter upon the land and “ perform all necessary 
acts for the execution of the work or doing 
of the thing required.” It was held in Re 


Joges Chandra Dutt (7) that under the section 


(j) 16 W. R., 
32 : 
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the municipality has a discretion both as to the 
objects upon which they should proceed and 
l as to the manner in which they should do so. 


GET" Similarly in F. W. Duke v. Rameswar 
| Malia (#), where the defendants contended that 
the municipality had no power to order the 

opening of a bustee-road on the ground 
mE that such an opening was not necessary, the 
court held that it had no jurisdiction to try 
the question whether the municipality, when 
it was acting within the limits of its statutory 
B power, was right in its judgment whether a 
AE certain road should be opened. 
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re We shall notice one more case, viz., Patel 

m Panachand Givdhav v. Ahmedabad Munictpa- 
lity (2), which was decided by the Bombay High 
Court. There the question raised was whether 
the removal of a particular building was required 
for the purposes of public convenience. . The 
court held that “the legislature has confided 
to the municipality, and the municipality alone, 
the duty of deciding what measures within 
its legal powers are for the public convenience, 
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(k) I. L. R. 26 Cal, 811, 
(7) 1. L. R, a2 Bom. 230 at p. 333. = 


See also Nagar Valab Narsi v. Municipality of Dhan 
dhuka, Y. L. R. 12 Bom. 490. 


Ahmedabad Municipality v. Manilal Udenath 1. L. R. 19 
Bom, arz. 


! Municipal Commissioners for the City of Madras v. 
*" Parfáasaradi, Y, L. R. 11 Mad. 341. 
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and’ tts discretion is not subject to control 
by the courts." 

Thirdly and lastly, it is an established 
principle of law that municipal corporations 
will be allowed in the exercise of their powers, 
a much greater freedom than will be accorded 
to ordinary commercial corporations under 
similar circumstances. This was clearly 
enunciated in the well known case of Galloway 
v. Mayor, etc., of London (72), and has been fol- 
lowed ever since in England and in this country. 
Following this case the Bombay High Court 
laid down the principle in Ollivant v. Rahim- 
tula Nur Mahomed (n) that “ where an Act gives 
power to a municipality or corporation for 
the public benefit, a more liberal construction 
should be given to it than where powers are to 
| be exercised for private gain or other advantage." 
In thát case, the eaves of two of the plaintiffs' 
buildings projected two -feet over the street 
and descended to about two feet and nine feet 
respectively above the level of the roadway. 
The municipality ordered the plaintiff to 
remove the eaves as constituting an obstruc- 
tion within the meaning of section 195 of 
Act III of 1872 and Act IV of 1878. It was 


(7) L. R. r Eng. and Ir. App. 34. 

(i) L L. R. 12 Bom. 474." 

See also Quinton y. Corporation of Bristol, L. R. 13 
Eq. $24. Brice or Ultra Vires, p. 16. . 

See also Bagshaw v. Buxton Local Board oj Health, 
L. R, x Ch. D, 220 at pp. 223, 224. * p. 
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| held that for the eaves to constitute an obs- 
| truction within the meaning of the section, 
i i! 1s not necessary that there should be a real 
21 practical inconvenience to the public traffic 
| in the street. Trafic along the street means 
E trafic along the whole of the street, and the 
eaves were considered to constitute an obstruc- 
tion to traffic in the part of the street over 
: which they projected. 
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Here the municipality had the power to 
order the removal of obstructions to traffic in 
the street. The court decided that that power 
could be exercised, when there was some 
‘obstruction, even though the obstruction did 
not cause real practical inconvenience to the 
public traffic in the street. 


Not only wouid the powers of municipal 
bodies be construed more liberally by the court 
than those of private corporations, but the 
proceedings of the former will be criticised less 
rigourously than those of the latter. Thus 
in the case of Lord H. Ulick Browne v. Womesh 
Chandra Roy (0), where the municipal authorities, 
acting under Sec. 73 of the Bengal Municipal 
Act 1864 (p), had entered upon the defendant’s 
land and cleared away the jungle growing on 
it, 1t was held that they were entitled to do so 
on the report of their medical officers and that 


(o) (1867) 7 W. R. 213. m 


- (f) This corresponds to sec, 180 of the Bengal Municipal 
i cAct of 1834. 
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they were not bound like a judicial officer to 
summon each individual and to sit and hear 
evidence on both sides in the presence of the 
parties concerned and further that they were 
not bound to inspect each particular spot of 
land personally and individually and to as: 
certain by evidence whether the jungle growing 
there was injurious to the. health of the 
neighbourhood or not. 


We shall now consider powers of a guasi- 
legislative character which have been conferred 
on municipalities. They relate to the making 
of rules and bye-laws. A municipal body as 
also other corporate bodies have, in common 
law, the power of making bye-laws. But there 
is this important difference between the bye-la vs 
of municipal corporations and those of non- 
mugicipal corporations, vzz., the bye-laws of the 
latter are obligatory on its members only, but 
those of the former are obligatory upon all 
the inhabitanis of a district over which they 
have jurisdiction (q). In this country, the power 
of making  bye-laws has been specially 
conferred by legislation. Sections 350 and 351 
of the Bengal Municipal Act, 1884, enact as 
follows :— 


* The Commissioners of any municipality 
may,iromtime to time, at a meeting which shall 
have been COMEU expressly for the purpose, 


E 


(9 See Grant on n Corporations, p. 77. b 


Bye-laws. 
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i Di and of which due notice shall have been givén, 
| | i frame such bye-laws as they deem fit, not being 
| M inconsistent with this Act or with any other 
i Hu . general or special law for— 

datu 


(a) regulating trafhc, and for prevention 
of obstructions and encroachments, 


and of nuisance on or near the 
roads ; 


(aa) prohibiting the letting-off of fire- 
arms, fire-works, fite-balloons or 
bombs, except (i) with the permission 
of the commissioners or a member of 





n the Ward Committee or a municipal 
E i officer empowered by the commis- 
| | bs sioners in this behalf, and (ii) on 
| i | payment of fees at such rates as may 
dis be sanctioned by the commissioners 
j| | l at a meeting ; - 
Ie (b) regulating the use of, and the preven- 
i li: ] tion of nuisances in regard to public 
1 i water-supply, bathing and washing- 
qs places, streams, channels, tanks and 
7 | à wells ; i 

t | ) (c) regulating the disposal of sewage, 
i ! 1 offensive matter, carcasses of animals, 
IRL and rubbish, and the management 
| n of privies, drains, cess-pools and 
ls j sewers ; | 

| | 1 ' (d) regulating cremations and burials 
4 oda i . and the disposal of corpses ; 

11 

Dd 

i 

Lars 
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' (e) preventing nuisances affecting the 
public health, safety or convenience ; 
and 





(f) giving effect to the objects of this 
Act ; 
and may, by such bye-laws impose on 
offenders against the same such reasonable 
penalties as they think fit, not exceeding the 
sum of fifty rupees for each offence 


and, in case of a continuing offence a 
further penalty not exceeding twenty rupees for 
each day after written notice of the offence 
from the commissioners. 


Bye-laws made under this Act shall not 
| take eifect unless and until they have been 
: submitted to, and confirmed by the Local 
| Government, nor shall such bye-laws be con- 
| firmed— 





unless one month at least before the making 
of the application, notice of the intention to 
apply for confirmation has been given in one or 
more of the local newspapers circulated within 
the municipahty to which such bye-laws relate, 
i or if there be no such newspapers, then in. such 
manner as the commissioners may direct ; and 
zu unless, for one month at least before any such 
: application, a copy of the proposed bye-laws 
| has been kept at the office of the commissioners, 
| and has been kept open during the office hours 
thereat to the inspection of the inhabitants’ of `° 


^ 
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the municipality to which such bye-laws relate, « 
without fee or reward." 
5 a 5t s Se 

The Local Government may cancel its 
confirmation of any such bye-law, and there- 
upon the bye-law shall cease to have effect. 

It follows from the general principles of 
the doctrine of ultra vives that municipalities in 
this country can make bye-laws only in regard 
to matters specified above, as also in the manner 
prescribed. ‘The bye-laws to be valid must 
keep within the limits imposed by the legisla- 
ture. No doubt, the courts as a rule deal with 
them more generously than with private 
corporations. But this will not protect 
them from the interference of the courts of law 
if their bye-laws manifestly go beyond the 
prescribed limits (7). 

Sec. 350 enacts that “ the commissioners. . 
may .. frame such bye-laws . . not being" in- 
consistent with this Act or with any other 
general or special law." Bye-laws are in- 
consistent only if they alter and thereby 
contradict the Act, and in determining this, the 
object and policy of the whole Act must be 





(r) Chairmanof Howrah Municipality v. Montanee Bewah, 
24 W. R. Cr. 70. Corporation of Calcutta v. Jadav Dooly, 
L L. R. 20 Cal. 605. Municipality of Bombay v. Sunder jee, 
L L. R. 22 Bom. 980, Zvibhovan v. Ahmedahad Municipality, 
L. R. 35 Bom. 221. 


I. 
(0 €) Zribhovan v. Ahmadabad Municipality, Y. L. R, a5 
Bor. p. 221. 
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inconsistent with any other general or special 
law i force in this country. This prevents 
municipalities from making bye-laws, the effect 
of which would be to make that lawful which 
is by general or some special law unlawful or 
that unlawful which the general law or some 
special law declares to be lawful (t). But this 
does not prevent them from creating new 
offences (2). 


Beside laying down certain limitations the 
legislature has prescribed a certain procedure 
to be followed by municipalities in making 
bye-laws. The courts require strict adherence 
with the procedure, any substantial deviation 
from it being considered fatal to the validity 
of the bye-law in question (v). There is one 
important point in connection with the 
procedure which is worth our consideration at 
this stage viz. necessity of confirmation of 
bye-laws passed by municipalities by the Local 
Government before they become operative. It 
should be borne in mind that the confirmation 
by the Local Government of a bye-law which 
is ultra vives or illegal does not make it intra 
vives Or legal or operative. This has been 





ji a E aL i e a 


(4) Londons (Chamberlain) Case, 5 Co. Rep. 62b. ; 
Calder & Heeble Navigation Co. v. Pilling, 14 M. & W. 76; 
Toronto (City) Municipal Corn. v. Viryo, (1896) A. C. 88 (P. C.) 


(u) Gentel v. Rapps, (1902) 1 K. B. x60. 
(v) Q. £. v. Yusuf Khan, I. L. R. 8 All. 677. 
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E d 
MEL cc Wee oe HAS Manius 


the decision of English as also of Indian 
| courts (w). 

Deside fulfilling the statutory requirements 
laid down by the legislature, the bye-laws of 
municipalities must fulfil the requirements 
Which are insisted on by common law. The 
bye-laws of municipal corporations as also of 
: other corporations must be just and reason- 
an able (x). A bye-law which is manifestly partial, 
- uu and unequal in its operation between different 
GUN classes or unjust or made in bad faith or 
Lh clearly involving unreasonable interference 
with the liberty of those subject to it will not 
| be supported by courts of law (y). 


There is a class of bye-laws which are 
rather closely scrutinised by the courts of law, 
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EP | vig., those that seek to interfere with the rights 
fle . . : 
ES and liberties of those who are subject to 
| l i | | them (2. A Very strong and decided. Opinion 
Hd jT was expressed on this point in an Allahabad 
LM "S a y à 
WIE case (a) the main facts of which are as follows : 
d i (zu) Foster v. Dodd, L. R. r Q. B. 475. Kruse v. 
4 | Do Johnson, (1898) 2 Q. B. or; Elhwood v. Bullock, 6 Q. B., 383. 
Caf a Lrindaban v. Chairman, Strampore Municipality, x9 W.R., 309. 
ELM A. v. Yenku Bapuji and others, 3 Bom. H. C. Reports (Cr. 
TE cases) 39 at 48, per Westropp, C, J. ` 
i y i : (v) Slattery v. Naylor, 13 Ap. Cas. 446 ; A’ruse v. Johu- 
z i | | son, (1898) 2 Q. B. or; Waive v. Morley, (1899) 2 Q. È. 34 ; 
1 TE Clayton v. Pierse, ( 1904) 1 K, B, 424 ; Scott v. Pilliner, (1904) 
E l yd 2 K. B, 955, 
|o? 5 i 
i i "MN O) Emperor y, Balkishan, Y, L. R. 24 All. 439. 
d 1 i ! (z) Corboration of Calcutta v. Judub, Y. L. R. 20 Cal. 60 5. 
| | h 1 | e .L (a) Ganga Narayan v, Municipal Board of Cawnpore, I. 
FIB . ob R org All, 313. 
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The plaintul was the owner of a long 
established market. The municipality of 
Cawnpore established a market of their own 
and wanted to close the plaintiff's market. Sec- 
tion 55 of Oudh and N. W. P. Municipality Act 
authorised municipalities to make rules 
prohibiting or controlling the establishment or 
maintenance of markets and controlling their 
management. The old rule which the Cawn- 
pore municipality had framed under this 
section did not permit them lawfully to close 
the plaintiff's market; so they got a new rule 
passed, with the sanction of the Local Govern- 
ment, to the following effect : ‘ No person shall 
establish or maintain a public market, etc., . 

. . . in any place without the sanction of the 
Board or except under such conditions as the 
Board may from time to time prescribe." Armed 
with this rule the municipality proceeded to 
close the plaintiff's market. The latter brought 
a suit for injunction. Edge, C. J., and Blair, 
J., who heard the appeal, after characterising 
the conduct of the municipality as not altoge- 
ther free from comsiderations of a malafide 
character, observed as follows : “In our opinion, 
. «. . it never could have been the intention 
of the legislature to give power toa Municipal 
Board to make a rule which would enable 
them to confiscate private rights in markeis, 
where the holding of the market and iiw 
maintenance of the inarket could not be objected 
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to on public grounds without making any 
compensation to the persons whose rights are 
aliccted : « But until the legislature tell us that 
it was the intention io confer upon Municipal 
Boards the power to confiscate private rights 
and to do so without paying any compensation. 
we must construe clause (e) in such a manner " 
not to cast slur upon the legislature of havin 
Worked a gross Injustice, and we do so construe > 
Before we close this part of the subject 
we shall notice another case decided by the 
Bombay High Court (b). There the municipal 
commissioners acting under sections 6 and 7 
of Dombay Act XXVI of 1850 had conferred 
on their managing committee the power to tr 
Persons charged with having broken their 
rules or bye-laws and to levy fines upon them 
It was held that municipal commissioners a . 
pointed under Bombay Act XXVI of 1850 had 
not by that Act conferred upon them, nor were 
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LECTURE VIII. 





Local Boards. " 


The growth of local institutions outside Early 
the cities was of slower growth. In Madras and history. 


Bombay there were semi-voluntary funds for 
local improvements which formed the founda- 
tion for local self-government. In Bengal and 
the United Provinces consultative committees 
assisted the district officers in the management 
of funds devoted to local schools, roads 
and dispensaries. ‘The system of raising local 
cesses current under the Native Governments 
was first sought to be replaced in Sindh by 
Bombay Act VIII of 1865. That Act gave 
power to levy cess on land, or shop or office 
ih the same way as land-revenue. It pre- 
supposed the existence of local executive 
committees, but made no provision for their 
constitution. In 1866 an Act was passed for 
the levy of a local rate in the Madras Presi- 
dency, but the rate-payers took no part in the 
administration of the funds. In 1869 an Act 
was passed for the levy of cess on land, fixing 
the maximum, and for the recovery of the cess 
by landholders from their tenants. The 
proceeds of the cess were to be administered by 
committees nominated by the Government and 
under the supervision of the Collector. ^ 





Policy of 


Lord Mayo. 


Extension 
of the 
principle 
by Lord 
„Ripon, - 
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In 1870 Lord Mayo adopted the policy of. 
financial decentralisation and the resolution 
of the Government was in these terms: “ Local 
interest, supervision and care are necessary 
to the'success in the management of funds 
devoted to education, sanitation, medical 
charity and local public works. The operation 
of this resolution in its full meaning will 
afford opportunities for the development of 
self-government, for strengthening municipal 
institutions, and for the association of Natives 
and Europeans to a greater extent than hereto 
in the administration of affairs." As à conse- 
quence of this policy, there was a wide develop- 
ment of legislation for local purposes and in 
1871, new Acts were passed in Madras, Bengal, 
the United Provinces and the Punjab. These 
Acts provided for the levy and collection of 
rates, divided the country into local fund circles, 
and constituted consultative boards, nominated 
or elected, mostly under the presidency of the 
Collector. For the following ten years, this 
system of management by the boards was 
nominally working, though im reality, the 


_ members of the boards took little interest and 


left the management ol the funds entirely in 
the hands of the officers of the district. 

In 1881-82, the Goverament of Lord Ripon 
issued orders for the reorganisation of local 
institutions and for the extension of the 
principle of local self-government. Under these 
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orders the existing local committees were to be 
‘replaced by a net work of boards all over the 
country and the lowest administrative unit 
: was to be small enough to secure real interest 
^ on the part of the members and the various 
| minor boards were to be subordinate to a 
A district board, on which the minor boards were 
1 represented. The Government also transferred 
E to these boards certain items of provincial 
i revenue, and assigned to them a proportionate 
" share of the provincial expenditure. Acts were 
accordingly passed in the several provinces, 
with variations suitable to the conditions of the 
locality (a). 








i) 


1 Under these Acts each province devised a Local Se 


system of boards of different gradations. In — 
Bengal,a district board was constituted for 
each district and the establishment of subordi- 
nate local boards was left to the discretion of the 
Local Government. In Bombay and the United 
Provinces, two grades of local boards were 
created, the district board, and the taluk board 
and in Madras there was a third grade, namely, 
unions of villages. We shall now proceed to 
examine the constitution, functions and powers 
of the local boards, with special reference to the - 
Bengal Local Self-Government Act of 1885. 

Local boards are mostly under the control Control o 


of the Local Governments, They are created Local Ge 
ieee ia ace ATEA. vernment 








(a) Bengal Act III of 1885; Madras Act V of 1884; 
Bombay Act I of 1884; Act I ot 1883 (Central Brovintes) ; 
Act XX of 1883 (Punjab) ; Act III of 1906 (United Provences). 


* 
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by and their jurisdiction is limited by the 
notifications of the Local Governments. The 
members are partly elected and partly or wholly 
appointed by the Local Government (b). The 
Lieutenant-Governor may make rules for the 
qualification of persons entitled to vote for 
election of members of local boards as well as 
of persons entitled to be members of local 
boards (c, may remove any member under 
specified circumstances (d) can see that the 
proceedings of the local authorities are in con- 
formity with the law and can annul any pro- 
ceedings not so in conformity (e), can inspect all 
books, proceedings and records (f), can appoint 
an officer to beinspector of local works (9), can 
make rules for certain purposes (4) and can on 
persistent default in the performance of duties 
imposed on it by law supersede a local board for 
a period to be specified in a notification (7). 
Lastly, several acts and transactions of the local 
boards require the sanction and confirmation 
of the Local Government for their validity (7). 





(4) Sec. 7 of Act IH of 1885 (B. C.) , 
(c) Sec. 9, 13 iid. 
- (d) Sec. 18 252d, 
(e) Sec, 12 ibid, ° 
(/) Sec. xar tbid. 
(e) Sec. 13 jbid, 
(/) Sec. 138 ibid 
^ "Ca Sec. 131 iid, 
*(y) Sec, 32 129 ibid. 
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In Bengal, district boards are to be establish- 
ed in each district, but the Lieutenant-Governor 
may by notification establish a local board 
in any sub-division or in any two or more sub- 
divisions combined (k). A district board shall 
consist of such number of members, not being less 
than nine, as fixed by the Lieutenant-Governor 
and may include elected and appointed members, 
provided that if there be no local board within 
a district, the whole of the district board shall 
consist of appointed members (1) A local 
board shall consist of such numbers of members, 
not being less than six, at the discretion of the 
Lieutenant-Governor (m). The term of off 





ice of 
members, other than those appointed by official 
designation, shall be fixed by rules made by the 
Lieutenant-Governor (n). Every district board 
shall be presided over by a chairman who shall 
be appointed by the Lieutenant-Governor or 
should the Lieutenant-Governor in any case so 
direct, be elected by the members of such board 
from among their numbers, subject to his 
approval (0), and every district board shall from 
time to time elect one of its members to be 
vice-chairman (p). Every local board shall elect 





(4) Sec, 6 wid, 

(2) Sec. 7 ibid 

(4) Sec. 8 zòd. 

(4) Sec, 16 ibid. ° 
(0) Sec. 22 fhid) 

(^) Sec. 23 iid, 
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(b) all powers and duties of the district 
board or local board may, until such 
district board or local board is 
reconstituted, be exercised and perfor- 
med by such person or persons as the 
Lieutenant-Governor may from time 
to time appoint in that behalf ; 


(c) when a district board is superseded, 
all property vested in it shall, pending 
the reconstitution of the board, be 
vested in the Lieutenant-Governor (1). 


On the expiration of the period of super- 
session specified in the notification, the board 
shall be re-established, and the persons who 
vacated their offices under clause (a) shall be 
eligible for appointment or election. Neverthe- 
less it shall be lawful for the Lieutenant- 
Governor to direct that a local board thus 
re-established shall consist entirely of appointed 
members, although such local board may have 
been established in a district mentioned in the 
third schedule of the Act (v). 


Every district board shall be a body 
corporate by the name of “ the district board 
of (name of district) " and shall have perpetual 
succession and a common seal, with power to 
acquire and hold property, both moveable and 

(x) Sec. 152 ibid. 

(T) Sec. 132 ibid. 
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immoveable, and, subject to any rules made by 
the Lieutenant-Governor under the Act, to 
transfer any such property held bv it, and to 
contract and do all other things necessary for 
the purposes of the Act, and may sue and be 
sued in its corporate name (w). 

From and alter the establishment of a 
district board in any district all roads, bridges, 
channels, buildings and other property, move- 
able or immoveable, held by, or under the 
control and administration of, the district road 
committee or any branch committee 1n such dis- 
trict for the purposes of the Cess Act, 1880, shall 
for the purposes of this Act, be under thecontrol 
and administration of such district board; 

Provided that all village-roads within the 
limits of any union established in the said 
district shall be under the control and adminis- 
tration of the union committee (x). 

Every road, building or other work cons- 
tructed by a district board from the district 
fund shall be vested in the district board by 
which it has been constructed (y). 


Vesting of 
property. 


There shal? be formed for each district a punas 


fund to be called the “ district fund,” and there 
shall be placed to the credit thereof— 

(1) the balance of the district road fund 
of the district, 


bua Joe pr RUP e tes 4 M T ^ A trt Me EM, Bird ripe in 





Sec, 20 lid, 


(v) Sec. 73 ibid, ` 


(y) Sec. 75 Jid, 
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expenses mentioned in section rog of 
the Cess Act, 1880, as amended by 
this Act ; 

(2) all sums levied within the district as 
fines, penalties or otherwise under 
this Act ; 


(3) all sums accruing within the district 
under the provisions of the Cattle- 
trespass Act, 1871, from pounds 
which have not been transferred to 
any union committee under section 
111 of this Act ; 


(4) all receipts in respect of public ferries 
within or on ihe boundary of the 
district which have been placed under 
the management of the district board 
under the provisions of the Bengal 
Ferries Act, 1885. 


(5) all receipts in respect of any schools, 
hospitals,  dispensaries,  railways, 
tramways or other buildings, institu- 
tions or works, which may have been 
constructed by, vested in or placed 
under the control and administration 
of a district board under Part III of 
this Act ; 


(6) all sums which may be alloted to the 
district board from the provincial 
revenues by the Lieutenant-Governor 

. tor any of the purposes mentioned in 
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Part III of this Act, or for any other 
purpose ; 
(7) all sums contributed to the district 


board by local bodies or private 
persons. 


The district fund shall be vested in the 
district board, and the balance standing to the 
credit of the fund shall be kept in such custody 
as the Lieutenant-Governor from time to time 
directs (2). 

The district fund shall be applicable to 
the following objects, and in the following 
order :— 


Firstly :— lo the payment of any sums 
which the district board may be liable to pay 
as interest upon loans raised by it under 
section 50 for the purposes of this Áct, and to 
the formation of a sinking fund, when required. 


Secondly :— lo the payment of any sums 
which the district board may under this Act, 
from time to time, have undertaken to pay as 
interest on capital expended on any works 
which may directly improve the means of com- 
munication within the district, or between such 
district and other districts. 


Thirdly :—To the payment of such percen- 
tage as the Lieutenant-Governor may, from 
time to PON SM, towards the cost of audit, 


(=) Sec. 52 ibid. ` 


Application 
of funds. 
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and towards the cost of establishments in any 
office of account, or in any treasury. i 


Provided that thetotal amount, which any 
district board may be required to pay on this 
account, shall not in any year exceed two per 
centum on the whole amount ofthe district 
fund for such year. 
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i Fourthly :—To the payment of the salaries 
i of the establishments employed by the district 
l board for the purposes of this Act, and of any 
n pensions and gratuities granted under section 3 
a and section 35, and to the payment to the Gov- 
ernment of such percentage as the Lieutenant- 
Governor may, from time to time, direct on 
the salaries of such establishments in considera- 
tion of the Government undertaking to pay 
the leave and pension allowances of such 
establishments. 
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Fifthly :—To the payment of expenses 
incurred by the district board in the perfor- 
mance of the duties imposed by this Act, and 
in the construction, repair and maintenance of 
any works which may become vested in, or be 
placed under the control and administration 
of, such Board under Part III of this Act. 


Sixthly :—To the payment, “at such rates 
as the Lieutenant-Governor may direct, of the 
travelling expenses incurred by members of the 
district board in attending meetings of the 

- board or meetings of a joint-committee. 
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Séventhly :—To the payment of expenses 
incurred by the district board under section 8o 
of this Act. 

Eighthly :—To investment in any local 
debenture loans issued by the Government of 
India, or by any municipal authority or local 
authority, for the construction of public works 
which may directly improve the means of com- 
munication within the district or between such 
district and other districts; 

Provided— 

(1) that nosum shall be expended from 
the district fund in the construction 
of any channel for the purposes of 
irrigation ; 
or for the purposes of drainage con- 
nected with any irrigation-works in 
charge of public officers ; 
or for the improvement or main- 
tenance of any water channel on 
which tolls are levied, when no por- 
tion of the proceeds of such tolls is 
paid into the district fund ; 

(2) that no part of the district fund shall 
be applied to the construction, repair 
or maintenance of any road within 
any municipality which has been, or 
may hereafter be, constituted under 
the Bengal Municipal Act, 1884, 
unless such road shall have been ex- 
pressly excluded from the operation 


35 
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of the said Act under section 30 
thereof (a). 


Power to Every district board, and every local board 
ake rules. with the sanction of the district board, may 
from time to time make rules as to— 
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(a) the time and place of its meetings, 
the business to be transacted at 
meetings, and the manner in which 
notice of meetings shall be given ; 


(b) the conduct of proceedings at meet- 
ings, the due record of all dis- 
sents and discussions, and the 
adjournment of meetings; 

(c) the custody of the common seal and 
the purposes for which it shall be 
used ; 


(d) the division of duties amongst its 
members ; ^ 


(e) the powers to be exercised by the 
chairman or vice-chairman, or by 
sub-committees or members to whom 
particular duties are assigned ; 


(f) the persons by whom receipts shall be 
granted for money, received under 
this Act ; 


(g) the duties, appointment, leave, sus- 
pension and removal of the officers 
and servants of the board ; and 
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(h) other similar matters ; 
and may from time to time repeal or 
alter such rules. 

Rules made under this section, consistent 
with this Act, shall be subject to the sanction 
of the Lieutenant-Governor, and shall, if sanc- 
tioned by him, be published in such manner as 
he may direct; and shall have the force of law 
so long as they are consistent with the rules 
| made by him under this Act (b). 
| Every district board or local board em- Power to 
| , make bye- 
powered in this behalf by the Lieutenant- jq. 
Governor may make bye-laws for carrying out 
allor any of the purposes of this Act. Such 
bye-laws shall have the force of law when 
confirmed by the Lieutenant-Governor and 
published in such manner and for such time as 
the Lieütenant-(xovernor may direct (c). 

Among the important functions of district Other im- 
boards are the establisbment, maintenance and dec aa 
| management of pounds, primary and middle district 
| schools and, if authorised, of High English 5°45 
| Schools, and of dispensaries and hospitals, the 
construction and maintenance of railways, s 
tramways or other means of communication or 
of any means and appliances for improving the 
supply of drinking water. It is the duty of the 
district board to provide for sanitation, and 
to appoint, | pay and manage the work of ail ` 
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(P) Sec. 32 jrd, ` 
(c) Sec. 139 eid. 
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drainage or water-supply affecting the union(e). 


(2) Sec. 110 idid. This section has been amended by 
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public vaccinators. It shall be lawful fora 
district board to provide measures for the relief 
offamine, establish and maintain staging 
bunglows and sava:s, offer rewards for the 
destruction of noxious animals, hold fairs and 
exhibitions and generally to carry out any 
other local work likely to promote the health, 
comfort or convenience of the public. 


A local board may make due provision for 
matters transferred toits control and admini- 
stration by the direction of the district board, 
but shall not incur expenses or undertake 
liability to any amount exceeding the limit 
conferred by the district board 

The local board may, with the consent of 
a union committee, delegate to such committee 
the management of so much of any road under 
the management of the local board as “may be 
situated within such union and such union 
committee shall thereupon do all things neces- 
sary for the maintenance and repair of the 
portion of road so assigned to it, and shall be 
responsible to the local board in that behalf (d). 


Ihe local board may, with the consent of 
a union committee, delegate to such committee 
the execution of any work of sanitation, 


vec. 49 Bengal Act V of 1908. 


3 Sec. 115 ibid, but see Sec. 55 of Bengal Act V of 
1908, 
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The Lieutenant-Governor may, by order in m" 
writing, constitute any village or group of unions. 
villages into a union; and may prescribe for 
such union the number of members of which 
the union committee shall consist. Such 
number shall not be less than five or more than 
nine It shall be lawful for the Lieutenant- 
Governor from time to time to vary or annul 
such order (f). 


| Such members shall be elected from among 
l the residents of the union, in accordance with 
rules made by the Lieutenant-Governor under 
this Act, and shall constitute the union'com- 
mittee of such union (g). 
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A union committee as the agent of, and Powers of 
| subject to the control of, the local board shall, ""'95*. 
within the union, have the control and adminis- 

tration of, and be responsible for, all matters 

except such of those matters as the local board 

may think fit to take under its direct. control 

and administration (A). 


A union committee shall not incur ex- 
penses, or undertake liabilities to any amount. 


exceeding the limit imposed by the local 
board (2). 


(f) Sec. 38 ibid, 
(£) Sec. 39 idid. 20007 
(4) Sec. 104 ibid. ` - 

(:) Sec. 106 iiid, td 
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A union committee shall, so far as the 
union fund permits, from time to time, cause 
the village roads to be maintained and repaired 
and may do all things necessary for such pur- 
pose, and may— 


(a) lay out and make new village-roads ; 
(b) build and construct new bridges ; 


(c) turn, divert, discontinue or stop up 
any village-road or bridges thereon ; 
and _ | 

(d) widen, open, enlarge, or otherwise 
improve any such road or bridges 
thereon (7). 

À union committee may cleanse or repair 
any public tank, stream, well or drain within 
the union, and charge the cost of such cleans- 
ing or repairing, which shall in no case exceed 
a sum of one hundred rupees, to the union fund, 
or, if such fund be not sufficient, may levy 
such cost from persons resident within the 
union in the manner provided for the levying of 
the chaukidari-tax under the Béngal Village 
Chaukidar Act of 1870 or any other Act for 
the time being in force (R). i 
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(7) Sec. 109 ibid, 
(4) Sec, rry ròid, 
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the provinces of Bengal, Behar, Orissa. In the 





LECTURE IX. 


board of Revenue. 





Tus grant of the Dewanny by King Shah Grantof th 


Alum to the East Indian Company on the 12th 
of August 1765 is generally regarded as the 
acquisition of sovereignty by the English in 
India. But the meaning of the grant, in theory, 
was thus expressed by the Court of Directors, 
“we conceive the office of Dewan should 
be exercised only in superintending the collec- 
tion and disposal of the revenues. This we 
conceive to be the whole office of the Dewan.” 
Under that grant the East Indian Company 
engaged “to be security for the sum of 26 
lakhs of rupees a year for our royal revenue 
and regularly remit the same to the royal 
citcar; and in this case, as the said Company 
are obliged to keep a large army for the pro- 
tection of the Provinces of Bengal, etc., we 
have granted to them whatsoever may remain 
out of the revenues of the said provinces, after 
remitting the sum of 26 lakhs of rupees to the 
royal circar and providing for the expenses of 
Nizamut " (a). 

The East India Company thus became 
responsible for the collection of the revenue in 


» 





(a) See Aitchson’s Treaties (India), p. 60.. » 
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beginning a resident at the Nawab's court’ 


inspected the management of the Naib Dewan, 


and the Chief of Patna superintended the 


collections of the province of Behar. The 
Zamindary lands of Calcutta and 24-Pergunnas 
and the ceded districts of Burdwan, Midnapur 
and Chittagong, which had been granted 
earlier by the Nawab of Bengal, were superin- 
tended by the covenanted servants of the 
Company. In 1769, European local supervisors 
were appointed with power of superintending 
the native officers collecting the revenue or 
administering justice and in the next year two 
revenue councils of control, with superior 
authority, were established at Moorshedabad 
and at Patna (6). 


In 1771, the Court of Directors declared their 
resolution “to stand forth as Dewan and 
by the agency of the Company’s servants 
to take upon themselves the entire care 
and management of the revenues.” In con- 
sequence of this resolution, the duties of 
administration were transferred to-the servants 
of the Company and the system of govern- 
ment through the Nawab’s officials, subject 
to English supervision, was abandoned. The 


" Company appointed Collectors of the Revenue 


in each district with additional powers of 
supervision of the Mofussil Dewani Adawlats 


n 


(7) Fifth Report, I, 4. 
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or of the Collectors who superseded them (e). 
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or Provincial Courts of Civil Justice. A Com- 
mittee of Revenue, which soon afterwards 
assumed the name of a Board of Revenue, was 
created, consisting of the Governor and four 
members of the council and the treasury was 
removed irom Moorshedabad to Calcutta (c). 
This was the scheme which was introduced by 


Wairen Hastings, Governor of Bengal, in 1772. 


In 1773, an Act of Parliament was passed 
“for establishing certain regulations for the 
better management of the affairs of the East 
India Company, as well in India as in Europe,” 
commonly called the Regulating Act. In con- 
sequence of this Act, numerous alterations 
were made in ihe scheme of Warren Hastings. 
In 1775, the superintendence of the collection 
of revenue was vested in six provincial 
councils appointed for the respective divi- 
sions, Calcutta, Burdwan, Dacca, Moorsheda- 
bad, Dinajepore and Patna. In pursuance of 
the legislative authority conferred by the 
Regulating Act, regulations were passed in 
1780, by the first of which (d), the jurisdiction 
of these six provincial councils was confined 
exclusively to revenue matters; that is, all 
cases regarding revenue or rent were reserved 
for the exclusive cognisancs of these councils 


(à Fifth Report, I. i 


(7) Reg. I of 1780, section 3. 4 
(e Harrineton’s Analyis, I. 3r ; Fifth Report, I. ro. 
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Scheme of In 1786 L.ord Cornwallis became Governor- 


Lord Corn- 


wallis, General of India. To carry out the object of 


Parliament as expressed by an Act of 1784 (f), 
the Court of Directors instructed the new 
Governor-General “to establish permanent 
rules for the settlement and collection of the 
revenue and for the administration of justice 
founded on the ancient laws and local usages 
| of the country." In pursuance of these instruc- 
t1ons, a union of civil and revenue jurisdictions 
was effected. A revised Code of Judicial 
Regulations was issued under which all 
revenue cases were assigned to the Collector, 
from whom an appeal lay to the Board of 
Revenue, and ultimately to the Governor in 
Council (g). But in consequence of a change 
of policy in 1793 (h), Lord Cornwallis returned 
to the system of separation of fiscal and judi- 


cial systems, aud by Regulation II of 1793 the 
Collecto:s were entrusted with the collection 
oi revenue as executive officers subordinate to 
the Board of Revenue. 
lateks Dy Regulation III of ‘r822 three Boards 
tory of the of Revenue werc separately constituted for 
Board of 


Revenuein the Lower, Central and Western Provinces 
Bengal, respectively (7). By Regulation I of 1829 
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(f) 24 Geo. III. c. 25. 
(g)  Huarinton's Analysis, I. 32. 
o (A) Harnington's Analysis, I. 42. 


^g (7) This provision was formally repealed by Act XVI of 
1874. 
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Commissioners of Revenue and Circuit were 
appointed over districts grouped into twenty 
divisions and in them were vested the powers 
formerly exercised by the Doard of Revenue 
and a Sadr or Head Board of Revenue was 
constituted at the Presidency with power of 
control and direction over the Commissioners. 
By Act XLIV of 1850, this Sadr Board of 
Revenue came to be styled as the Board of 
Revenue for the Lower Provinces of the Presi- 
dency of Fort Wilham in Bengal. After the 
partition of Bengal and the constitution of the 
| province of Eastern Bengal and Assam a Board 
: of Revenue was likewise formed for that 
province with powcrs similar to those exercised 
by the Board of Revenue of the Lower 
Provinces of Bengal (7). 





In the United Provinces of Agraand Oudh Board of 

1 l . Revenue in 
(it) the Board of Revenue is the Chief. Control- ihe United 
l ling Authority and its general powers are Provinces. 


mentioned in U. P. Act HI of roor and these 
are almost similar to those exercised by the 
Board ol Revenue i in Bengal. 


In the territories subject to the Govern- Boaid of - 
ment of Fort St. George, the supeintending Vx n i 
management of the affairs ol revenue appears 
to have been conducted by the President and 
Council without the aid of a _ subordinate - 


en bei Pent ae WO AMBAS ed aire! ot 


(7) Sec Act VII « of 1905, Section 4. 


(&) For the tecuguition of this desipuation, see Act VII" 


uf 1902, à g ; 
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establishment until the year 1780, when a 
Board of Revenue was constituted at Fort 
St. George on the plan of the Committee of 
Revenue then existing at Calcutta. This was 
done in pursuance of the prescriptions of the 
Act of 1784 and of the instructions issued to 
the Government of Fort St. George in con- 
formity thereto. By Regulation I of 1803, the 
Judicial authority of the Board of Revenue 
was formally abrogated and its duties and 
powers in the matter of revenue were detined. 
These powers were to some extent supple- 
mented by Madras Act I of 1894. 

The powers and functions cf the Board of 
Revenue in Bengal are scattered over a number 
of old Regulations. Except to the extent to 
which those Regulations have been repealed, 
they are still on the statute-book. Under 
Regulation II of 1793 “the Board of Revenue 
is held at the seat of Government, it hasa 
secretary, with assistant translators and other 
officers, European and Native. In this Board 
is vested the general control over the Collectors 
of land revenue, with authofity to superin- 
tend their proceedings and to suspend them 
from their offices if negligent in the performance 
oftheir duty. Their own proceedings are in 
like manner subject te the superintendence of 
the Government, and the orders of Government 
in this department are circulated through the 
Doard of Revenue to the Collectors. The 


@ q 
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Board of Revenue is consituted a ‘ Court of 
Wards, with: power to control the conduct 
and inspect the accounts of those who manage 
the estates of persons disqualified by minority, 
sex or natural infirmity for the administration 
of their own allairs. The Board may make 
periodical reports to Government on the state 
of revenues and their proceedings were irans- 
mitted through the Government to the Court 
of Directors (1). By Regulation IV of 1821 
the Board of Revenue was empowered to 
depute any of the officers subordinate to its 
: authority to exercise and perform all or any of 
| the powers and duties ordinarily vested in 
| Collectors. Under Regulation Ill of 1822 any 
single member may separately, if so authorised, 
exercise part of the duties; the decision of 
any question shall be determined according to 
the’ majority of the voices; in the case of 
| officers immediately subordinate to the Board 
no final orders regarding appointment, removal 
or punishment can be passed without the 
concurrent judgment of two or more members ; 
and the Doard may review, rescind, alter or 
confirm any order or decision passed by them >» 
in cases meriting further investigation. 





E 
Sur 
i 


Besides the powers. specifically mentioned d oh 
« ; nacer | 
in these Regulations, Boards of Revenue have special Acts. 





(/ Fifth Report, I. 43-44. . e : 
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I various other powers (m) over charities (1) and | 
i over estates of wards (0) and asa tribunal of | 
I appeal and revision (f). They can make rules : 
i (q) under various Acts consistent with the | 
if: provisions thereof. So long as the rules [ramed | 
fF and the powers exercised are within the limits l 
f and in the manner provided by the legis.ature, i 
; i they will be valid, but if otherwise, will be | 
f i ultva vires. | 
pin (m) See Ben. Act VII of 1864; Reg. IL of 1819. And 
E Mad. Acts II of 1864 ; VI of 1867; II of 1904. | 
f (4) Ben. Reg. XIX of 1810; Mad. Reg. VII of 1817. 
4 In 1espect of endowments for the suppoit of mosques, Hindu 
i temples, or other religious purposes, the Religious Endow- 
H. ments Act (XX of 1863) has repealed these regulations. 

ü (0) Ben. Act IX of 1879; Mad. Act LI of 1902; U. P. 

b Act III of 1899. | 
5 (2) Ben. Acts VIII of 1865; V of 1875; III of 1876, 

Dri VIII of 1876; I of 1879; VII of 1880; IX of 1880; XI of 

BE 1859; Regs. V of 1812; VIL of 1822; XII of 1817; and 
i Mad. Acts. XII of 1857 ; VII of 1865; II of 1894; III of | 
y | 1995; III of 1905. i 
1 (7) Ben. Acts V of 1875; VIL of 1876 ; VIII of 1876; | 
: Vil of 1878; IX of 1879; IX of 1880; and Mad. Acts II of | 

1894; III of 1896 ; I of rgo2. 
e 

: i » 
| ” " " 
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LECTURE X. 
Companies, 


In the year 1882, it was thought expedient 
to amend the law relating to the incorpora- 
tion, regulation and winding up of trading 
companies and other associations and for 
that purpose the Indian Companies’ Act (VI 
of 1882) was passed. It laid down the con- 
stitution and incorporation of companies and 
associations, prescribed rules for the distribu- 
tion of the capital and liability of members, 
provided for the management and administra- 
tion and contained the procedure for winding 
them up voluntarily or though the assistance of 
the court. 


No company, association or partnership 
consisting of more than ten persons shall be 
lornec ior the purpose of carrying on the 
busine:s of banking, unless it is registered as 
a company under this Act, or is formed in 
pursuance ol an Act of Parliament or some other 
Aci of the Governor-General in Council, or by 
Royal Charter or Letters Patent; and no 
company, association or partnership consist- 
ing of more than twenty persons shall be 
fornec for the purpose of carrying on any 
otter business that has for its object the 
acquisition of gain by the company, associa- 
tion or partnership, or bv the individual 
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members thereof, unless it is registered as a 
company under this Act, or is formed in 
pursuance of some other Act or of Letters 
Patent (a). 

A joint-stock company shall be deemed 
to be a company having a permanent paid up 
or nominal capital of fixed amount, divided 
into shares, also of fixed amount, or held and 
transferable as stock, or divided and held 
partly in one way and partly in the other, 
and formed on the principle of having for its 
members the holders of shares in such capital 
or the holders of such stock, and no other 
persons ; and such company, when registered 
with limited liability under this Act, shall be 
deemed to be a company limited by shares (b). 


Any seven or more persons associated for 
any lawiul purpose may, by subscribing their 
names to a memorandum of association and 
otherwise complying with the requisitions of 
this Act in respect of registration form an 
incorporated company with or without limited 
liability (c). à 

The memorandum of association must 
declare among other things the objects for 


which the proposed company is to be establi- 
shed (d). 


(a) Act VI of 1882, sec. 4. 
(2) Sec. 226, ibid. 

(o) “Sec. 6, iiid. 

4d) Sec. 8, g, ibid. 
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"The powers of a company depend on its 
memorandum of association (e). The objects 
must be set out with reasonable clearness 
and itis not sufficient if a large number of 
very wide powers are mentioned as such 





3 objects (f). The powers of a company to 
| transact business are restricted to the objects 
specified in the memorandum and any act 


which is beyond the objects so specified is 
ultva vires (g). But an act which is within the 
memorandum but forbidden by the articles may 








be ratified by the shareholders (4), though a 
| . contract which is ultra vires the memorandum 
| is wholly void and cannot be validated as 
| against the corporation even though it is 
: assented to by every individual member of the 
1 corporation (7). 
| When a company was formed with the 
| object of doing the business of commission 
agency and general trading in cotton, &c., and 
| when its memorandum laid down “if found 
| desirable, the company may effect purchases 
of cotton and pe in Oda and uid to 
y (o) Stamnugg er Ju "o Co. V. rues I. L. R. 
| 14 Cal. 189. 

(F) Inve German Date Coffee Co. 20 Ch. D. 169. 

(g) Ashbury Carriage Co. v. Riche, 7 H. L. 653. 

(hk) Irvine v. Union Bank oj Australia, 2 A. C. 366, 

Dixon v. Evans, L. K. 5 H. L. 606. 
() Wenlock v. River Dee Co. 36 Ch. D. 675; Towers v., 
African Tug, (1904), x Ch. 558. See also G. JV. I7. C. Rail- 
| way Co. v. Charlebois, (1899) A. C. 114. . aan 
i 37 
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England and carry on such local trade as may 
seem profitable," it was held that the memo- 
randum did not justify the directors in dealing 
in the shares of. other companies and that it 
was ultra vives (j). Where the memorandum of 
association authorised the company to acquire 
gold minesin Mysore and elsewhere, and the 
company gave up its mining operation in Mysore 
the provision for the acquisition of gold mines 
* elsewhere " would not enable it to work gold 
mines on the Gold Coast (k). 


Where the objects of a company were 
stated to be the purchase of the business of 
hotel-keeper, confectioner and provisioner, the 
future working and carrying on of the said 
business and the doing of all such things 
incidental or conducive to the attainments of 
the above objects, it was held that the direc- 
tors had powers to bind the company by the 
issue of negotiable securities in the ordinary 
course of business (I). 


The memorandum of association may in 
the case of a company limited by shares, and 
shall in the case of a company limited by 
guarantee or unlimited, be accompanied, when 
registered, by articles of association signed by 


Mimi mai 





m 


(7) Kathiawar Trading Co. v. Virchand Dipchand, 1. L, 
R. 18 Bom. 119. 


n (Rk) Stephens v. Mysore Reef, ete, (1902) 1 Ch. 745. 


D^ (4) Choonilal v, Spence’s Hotel Co, 1 B. L. R. (O.C.) 14. 
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the subscribers to the memorandum of associa- 
tion, and prescribing such regulations for the 
! company as the subscribers to the memoran- 
| dum of association deem expedient (m). 





li the articles empower the directors to 
deal with the profits either by declaring 
dividend or appropriating it to the reserve 
fund, the directors can add to the existing 
reserve fund a portion of the profits though it 
may have the effect of diminishing the amount 
of dividend which they could otherwise have 
declared (n). Where the articles of association of 
alimited company authorised its directors to 
borrow on bond, mortgage, or other security, 
or otherwise up to a certain limit, with the 
sanction of the share-holders, it was held that 
the power justifed a mortgage, the object of 
which was in part to cover previously incurred 
liabilties, provided the principal amount of 
the loan did not exceed the limit fixed in the 
power (o). Where the memorandum of associa- 
tion contained a condition that A and B and 
their representatiwes were to be secretaries, but 
the emoluments and powers of the secretaries 
were set out in the articles of association, it 
was held that that portion of the articles of 
association could not be read as penis of the 





(m) Act t VI of 1982, s Sec. 37. 


(x) B. B. Trading Corporation, Ld. v. Dorab; y, LLR. 
ro Bom. 415. " 


(0) Kernot v. Walton, 1. L. R. 9 Cal. 14. . * 
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memoraudum of association so as to preclude 
its alteration by special resolution under section 
76 (). 

A resolution passed by a company under 
this Act shall be deemed to be special whenever 
the resolution has been passed by a majority 
of not less than three-fourths of such. members 
of the company for the time being entitled, 
according to the regulations of the companv, 
to vote, as may be present in person or by 
proxy (in cases where by the regulations of the 
company proxies are allowed) at any general 
meeting of which notice specifying the inten- 
tion to propose such resolution has been duly 
given, and such resolution has been confirmed by 
a majority of such members for the time being 
entitled, according to the regulations of the 
company, to vote, as may be present in person 
or by proxy at a subsequent general meeting 
of which notice has been duly given, and held 
at an interval of not less than fourteen days 
nor more than one month from the date ol 
the meeting at which such resolution was first 
passed (4). 

Any company limited by shares may so 
far modify the conditions contained in its 
memorandum of association, if authorized to 
do so oy its regulations as ny tramed, | 


" pf) Chidambaram V. Krishna pu ar, 5 M. L. T. 290. 
/* (y) Act VI of 1882, sec. 77. 
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or'as altered by special resolution in manner 
hereinafter mentioned, as to increase its 
capital by the issue of new shares of such 
amount as it thinks expedient, or to consoli- 
date and divide its capital into shares ol larger 
amcunt than its existing shares, or to convert 
its paid-up shares into stock; but, save as 
aforesaid, and save as hereinafter provided, no 
alteration shall be made by any company in 
the conditions contained in its memorandum of 
association (r). 


Any company limited by shares may, by 
special resolution, so far modify the conditions 
contained in its memorandum of association, 
if authorized so to do by its regulations as 
originally framed or as altered by special 
resolution, as to reduce its capital; but no 
such, resolution for reducing the capital of any 
company shall come into operation until an 
order of the court is registered by the 
registrar of joint-stock companies, as is 
hereinafter mention ed (s). 


It is beyond the powers of directors to 
cancel shares duly allotted to a share-holder 
at his request and such a cancellation amounts 
to a reduction not authorised by the Act aud 

is illegal (7). i 





(r) Sec, 12, fòid, 
(s) Sec. 13, iid. . 
(7!) Soralyi v. Ishwavdas, 1. L, R. 20 Bom. 624. a 
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In Bhimbhai v. Ishwardas Jugjiwandas (uw) 
the Nawab of Beyla Spinning, Weaving and 
Manufacturiug Company, Limited, was regis- 
tered under the Indian Companies Act (X of 
1866). The original capital of the company 
consisted of Rs. 4,00,000, divided into 1,600 
shares of Rs.250 each. In 1882 the capital 
of the company was increased by Rs. r,00,000 
divided into 1,600 shares of Rs. 62-8. ‘The 
resolution to increase the capital was not 
passed in accordance with the articles of 
association, 7.e., ^ with the sanction of a special 
resolution of the company passed at a general 
meeting.” On the 5th November 1884 a 
resolution was passed at a general meeting of 
the company that the share-holders should 
take up the 459 shares of the original capital 
and 1,027 shares of the increased capital, which 
were then in the hands of the company, in the 
proportion of one share to every two shares 
already held by them. In pursuance of this 
resolution the appellants took up several shares 
of the original capital as well as of the new 
capital. On the gth October 1885 a general 
meeting of the company was held at which it 
was resolved that the resolution of the 5th 
November 1884, and all acts done in connec- 
tion with it should be set aside, that the shares 
taken n the share-holders in pursuance of that 





iw) L L. R. 18 Bom, 152. 
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resolution should be taken back by the 
company, and such amounts as had been paid 
by them on those shares should be credited to 
their names in the company’s books. This 
was accordingly done, and the shares were 
transferred to the name of the company. In 
October 1886, the company was wound up by 
order of the court. In settling the list of 
contributories, the district judge of Surat held 
that the appellants were liable, as contribu- 
tories, in respect of all the shares which they 
had taken up in pursuance of the resolution of 
the 5th November 1884. On appeal from this 
decision, it was held that with respect to the 
shares of the original capital the resolution of 
the rth October 1885, was illegal and invalid ; 
it operated not as an investment by the 
company of its funds in its own shares but as 
an-extinguishment of the shares, and such 
extinguishment was virtually a reduction of 
the capital, which could not be done without 
complying with the proviosions of section 135 of 
the Indian Companies Act (VI of 1882); the 
holders of such shares were, therefore, properly 
placed on the list of contributories. It was 
also held that the issue of the shares of the 
new capital had not been come to in accor- 
dance with the articles of association so that 
it was open to the company to set aside the 
resolution of the 5th November 1884, and when 
it was set aside the persons who held the new 
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shares ceased to be share-holders and could 
not be held liable as contributories. 


A company shall, on the application of the 
transferor of any share or interest in the 
company, enter in its register of members the 
name of the transferee of such share or interest 
in the same manner, and subject to the same 
conditions, as if the application for such entry 
were made by the transferee (v). 


Any company under this Act may, upon 
giving notice by advertisement in some news- 
paper circulating in the district in which the 
registered office of the company is situate, and 
in the local official gazette, close the register 
of members for any time or times not exceeding 
in the whole thirty days in each year (w). The 
Bank of Bengal was held entitled to refuse 
io register a transfer of shares when the applica- 
tion was made during the time the transter 
books of the Bank were closed under the 
powers of section 21 of Act XI of 1876 and after 
notification in accordance therewith (x). Where 
the directors passed a resolution on the rst 
October * that up to the time of the next ordi- 
nary general meeting, the board approve of all 
transfers of shares from Dwarkadas Shamji 
and Ramdas Kessowji or either of them and 

(v7) Act V1 of 1882, sec. 20. mE 
. (w) Sec. 56, ddid. 


dx) Mothoormohun v. The Bank of Bengal, 1. L. R. 3 Cal. 
292. 
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the company will transfer the shares standing 
in their name to the transferees without claiming 
any lien or without raising any objection," the 
resolution was ultra vives and not binding on 
the company (y). 


Any company may, if authorised by its 
regulations as originally framed, or as altered 
by special resolution, do any one or more of 
the following things, namely— 


(a) making arrangements on the issue 
ofshares for a difference between 
the holders of such shares in the 
amount of calls to be paid, and in 
the time of payment of such calls ; 

(b) accepting from any member of the 
company who assents thereto the 
whole or a part of the amount 

A remaining unpaid on any share or 
shares held by him, either in dis- 
charge of the amount of a call pay- 
able in respect of any other share 
or shares held by him or without 
any call having been made; 

(c) paying dividend in proportion to 
the amount paid upon each share 
in cases where a larger amount is 
paid upon some shares than on 
others (z). 


(7) 
Bom. 685. * > 


(z) Act VI of 1882, sec. 27. 
38 
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Apart from this section, dividends may not 
be paid out of capital, and any such payment 
is an ultra vives act on the part of the direc- 
tors of a company and constitutes a breach of 
trust, rendering them liable to make good to 


the company any amount so paid (a). 


Contracts on behalf of any company under 
this Act may be made as follows, that is to 
say :— 

(a) any contract, which, if made bet- 
ween private persons, would be by 
law required to be in writing, and 
if made according to English Law, 
to be under seal, may be made on 
behalf of the company in writing 
under the common seal of the 

i company; and such contract may 
bein the same manner vared or 
discharged ; 


(b) any contract, which, if made bet- 
ween private persons, would be by 
law required to be in writing 
signed by the parties to be charged 
therewith, may be made on behalf 
of the company in writing signed 
by any person acting under the 
express or implied authority of the 
company; and such contract may 


(a) Re Oxford Benefit Building &c., Society, 35 Ch. D. 


502; Jcroffs Case, 21 Ch. D. 519; Masonic Gc., Assurance 
Co. v. Sharpe, (1892) 1 Ch, 154. 
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in the same manner be varied or 
discharged ; 


(c) any contract, which, if made between 
private persóns, would by law be 
valid, although made by parol only 
and not reduced into writing, may 
be made by parol on behalf of the 
company by any person acting 
under the express or implied autho- 
rity of the company; and such 
contract may in the same way be 
varied or discharged. And all 
contracts made according to the 
provisions herein contained shall 
be effectual in law, and shall be 
binding upon the company and 
their successors, and all other par- 
ties thereto, their heirs, executors 
or administrators, as the case may 
be (b). 

Under section 21 of the Specific Relief Act 
(I of 1877) a contract made by or on behalf 
of a corporation or public company created 
for special purposes, or by the promoters of 
such company, which is in excess of its powers 
cannot be specifically enforced. As an illustra- 
tion, if a company existing for the sole 
purpose of making and working a railway 
contracts for the purchase of a piece of land. 








(4) Act VI of 1882, sec. 67. p . 
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for the purpose of erecting a cotton mill 
| thereon, the contract cannot be specifically 
enforced. 


No contract can bind a company, which 
had been entered into with regard to it, when 
as yet 1t had no existence. Even if such con- 
tract is embodied in the articles of association, 

it cannot bind the company when formed, 
unless it has, after its formation, ratified and 
adopted it (c). 


The authority to contract on behalf ofa 
company may be express or implied.  Direc- 
tors and managers have in some companies 
express authority to contract on their behalf 
and such authority will be implied with regard 
to all matters in the ordinary course of busi- 


E ness (d). 

H When the articles of association. of a 
| certain company authorised its directors to 
borrow, from time to time, in the name of the 
company, such sums of money ‘by bonds, 
debentures, or promissory notes, or in such other 
manner as they deem best, it was held that, 
although the power to borrow money on bills of 
exchange was not specifically given, yet, they, 
being in many respects analogous to promissory 


TCE NT TI EL TNT TTL EES LTT UNA HPAES teeter ee nan ase eie rrt 


(Q Imperial Flour Mills Co, Ld. v. W. T. Lamb, 1. L. 


R. 12 Bom. 647. Jmperial dee Manufacturing Co, Ld. v. 
Munchershaw, Y. L. R. 13 Bom. 415; see also Guserat S, & 
” W. Con Ld. v. Girdharlal, 1. L. R. 5 Bom. 425. 


p ; .* . (d) «Re — & Co., 36 Ch. D. 532. 
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notes, must be deemed to be included in the 
general words “ or in such other manner as they 
deem best” (e). Where the company had no power 
to issue bills of exchange or accept re-drafts, the 
holders of those drafts which had been, in fact, 
accepted were in no better position than the 
holders of unaccepted ones (f). 


An authority empowering the agents to 
“draw, endorse and negotiate on behalf of the 
company all such cheques as should be neces- 
sary for enabling them to carry on the 
company's business " does not empower them 
to accept bills drawn on the company (g). 


So far as third parties are concerned a 
company under this Act can be made liable 
on à bill or note only when such bill or note 


. on the face of it expresses that it was made, 


accepted, or endorsed by, or on behalf of, or on 
account of, the company, or where that fact 
appears by necessary inference from what the 
face of the instrument itself shows. 


The addition to the signature of individuals 
as makers, drawers, acceptors or endorsers of 
notes or bills, of their description as director 
or secretary, treasurer and agent of a certain 
company, is not considered to raise such 


(e) In ve New Fleming S. & W. Co, 1. L, R. 3 Bom, 439. 


(f) In the matter of the Port Canning & Co, Ld., 7 
B. L. R. 533. 


(e) The Oriental Bank Corpn. v. The Baree Tea Co. Ld., 
I. L. R. 9 Cal. 880. f : 
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inference, asit does not exclude the supposition 
that though described as directors, etc., they 
intended to make themselves personally liable 
to holders of the instrument, though, as between 
themselves and the company, they may be 
entitled to be indemnified for anything they 
may have paid on account of the company in 
respect of such notes or bills (h). 


X Any company under this Act may, by a 
Eds special resolution, appoint inspectors for the 
purpose of examining into the affairs of the 


company. 
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D Power to Any company under this Act may, from 

: referto. time to time, by writing under its commo 

arbitration. EXE 8 " 
seal, agree to refer, and may refer, to arbitra- 
tion any matter whatsoever in dispute between 
itself and any other company or person; and 
the companies, parties to the arbitration, may 
delegate to the person or persons, to whom the 
reference is made, power to settle any terms or 
to determine any matter capable of being 
lawfully settled or determined by the companies 
themselves, or by the directors er other manag- 
ing body of such companies (7). The compa- 
nies jointly, but not otherwise, from time to 
time, by writing under their respective common 
seals, may add to, alter, or revoke any agree- 


(4) L L.R. 2 Bom. followi 
L R60. B. z^ 439, tollowing, Dutton v. Marsh, 


: - {t) Ast VI of 1882, sec, 96, 
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theretofore entered into between the companies, 
or any of the terms, conditions or stipulations 


thereof (7). 


No company under this Act shall have power to 
power to buy its own shares (k). A purchase buy own 
by a Bank of its own shares 1s ultva vives and 1s m 
not a legal transaction. The Official Liquidator 
is competent to raise pleas going behind the 
deposit receipt and he is not bound to question 
the validity of the purchase by a proceeding 
under the Companies Act or by a regular suit 
as the transaction is wholly void and ultra vives 
and do not require to be specially set aside. 
Neither acquiescence nor ratification by the 
head manager could validate the same so as to 
bind the share-holders who had no notice of 


‘the same (1). 


In Jehangiv Rastamji v. Shamji Ladha (m) it 
was held that the purchase by the directors of a 
joint-stock company on behalf of the company, 
of shares in other joint-stock companies, unless 
expressly authorised by the memorandum of 
association, was ultra vives and that a joint- 
stock company, even though it be empowered 
by its memorandum of association to deal in 
the shares of other companies, was not thereby 





(j) Sec. 97, Lodz. ° 
(A) Sec. 249, Jid, 
Q) Tronson v. Official Liquidator, Punjab Bank, 38 
P, R. 188r. , ° 


(5) 4B. H. C. R. 185. ° ut : 
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empowered to dealin its own shares, and a 
purchase by the directors of the company of its 
own shares on behalf of the company was, 
therefore under such circumstances ultva vives. 
Referring to some English cases, the learned 
judges said : 
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* [n the case of Evans v. Coventry (n), before 
Vice-Chancellor Kindersley, which was a suit 
by certain persons assured in the General Life 
Assurance Company to compel the directors 
to restore the capital expended 1n the purchase 
of shares of the company, the Vice-Chancellor 
seems to have assumed that, as there was no 
express authority to the directors to buy shares 
for the company, the purchases were ultra vires ; 
and then proceeds to give other reasons, having 
special reference to the relation of trustee and 
cestui que trust which he had previously decided 
was created between the directors and the 
insured. In Spackman’s Case (o), before Lord 
Westbury, and in Stanhope's Case (p), before 
Lord Cranworth, it was assumed that the sales 
to the directors, unless they could be regarded 
as effected under the power to compromise, were 
ultva vives, and the important question was 
whether the company was estopped by lapse 
of time and by other circumstances from 
disputing the validity of the sales." 

(n) 25 L. J. (Ch.) 489. mmm 
€) 34 L. J. (Ch.) 321. 
- (2) (1865) 1 Ch. App. 161 (169). 
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The business of the company shall be 
managed by the directors who may pay all 
expenses incurred in getting up and registering 
the company and mav exercise all such powers 
of the companv as are not, bv the Indian 
: Companies Act, or by the articles annexed 
1 to it, required to be exercised by the companv 
| in general meeting, subject nevertheless to 
| anv regulations of the said articles, to the 
provisions of the said Act and to such regula- 
| tions, being not inconsistent with the aforesaid 
regulations or provisions, as may be prescribed 
by the company in general meeting: but no 
| regulation made by the company in general 
: 





Re ae x 


meeting shall invalidate any prior act of the 
directors which would have been valid if such 
regulation had not been made (1). 

The general authority of directors acting 
as a board extend to all acts reasonably neces- 
sary for management (m). When the articles 
provide that the directors shall not have power 
to do. a certain act, any resolution of the com- 
pany authorising the company to do such acts 
must be a special resoluton altering the articles. 
But if the directors do such an act without 
authority, the Company can by ordinary resolu- 
tion adopt the act so that it shall become 
binding on the company t). 

(7) Act VI of 1882, Sch. I, (55). 
(m) Re West of England Bank Exp. Booker, 14 Ch. D. 317, 


| (x) Grant v. United Kingdom Switchback Ky. Ca.: 40 Ch 
i D. 4 35. * 
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In In the malter o] the New Great Eastern 
Spinning & Weaving Co. Ld. (o), by the arti- 
cles of association of the new Great Eastern 
Spinning & Weaving Company transfers of 
shares in the company were subject to the 
approval of the directors. On the 18th October 
1898, the directors passed a resolution “that 
up to the time of the next ordinary general 
meeting the Board approve of all transfers of 
shares made by Dwarkadas Shamj and 
Ramdas Kessowji (two of the shareholders) or 
either of them, and...will transfer shares stand- 
ing in the name of Dwarkadas Shamji and 
in the name of Ramdas Kessowyji to their or 
his transferees without claiming any lien or 
raising any objection.” It was held that the 
above resolution was ultva vives and not 
binding on the company. The power con- 
ferred on the directors by the articles of 
association was a fiduciary power to be exer- 
cised for the benefit of the company, and could 
not be exercised until the question of each 
transfer, together with the names of the 
transferor and the transferee, was before them 
and they had an opportunity of considering 
each case. : 

The ratification by a company of parti- 
cular acts done by ‘its directors in excess of 
their authority does not extend the powers of 











" 


fo.) L L.R. 23 Bom. 685 following Bennetts case, 5 
eG, M. & G. 284. 
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the directors so as to give validity to acts ol 
of a similar character done subsequently (p). 

In Ashbury Carriage Company v. Rttche 
(y), the question 1s discussed at great length 
and a distinction was drawn between acts 
uliva vives, not only of thc directors of the 
company, but of the company itself and acts 
which are exira vives the directors, but intru 
vives the company. The first cannot be ratified, 
because they are beyond the powers given bv 
law, either as being against public policy or 
prohibited by statute, or because their admis- 
sion would be unjust to the public, or because 
they are inconsistent with, or foreign to, the 
object expressed in the memorandum of 
association. The second class applies to cases 
where the directors have gone beyond the 
powers entrusted to them; but still the acts 
are not beyond the objects of the memorandum 
ol association, and may be validated by tho 
sanction of the company. This second class is 
capable of ratification. 

Where, under the articles, the directors 
were empowered, belore recommending a 
dividend, to set aside out of Lhe profits of the 
company, as they thought proper, a reserve fund, 
and the disposal of profits was entirely entrusted 
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(P) ruine v. Union Bank of Australia, 2 A. C. 366. 


(7) 7 TL L. 653. 
v. Aessows: Nath, I. L. R. 9 Bom. 373. 
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them would be a ducct( contravention af the 
article. Nor could the shareholders decide 
the question as to the amount of the dividend, 
The remedy of the sharcholdeis, if they were 
dissatished with the directors, was to remove 
them from office, or to alter the articles of 
association (v). 

A forfeiture of shares which 1s not illegal 
as in contravention of any statute but may 
have been ula vives thc directors as being 
unauthorized by the articles, may be made 
vood if it be shown that every individual 
shareholder had knowledge of and acquiesced 
in the transaction (s). 

If a forfeiture be uliva vives no lapse of 
tine alone can render it valid : -Ouod ab initio 
non valet, in Lvoctu tentporvts non convalescil (t) 

As regards a forleiture which is ullva vires 
the directors, “if a declaration of forfeiture 
proceeds upon and is the result of a collusive 
agreement, but is entered by the directors in 
the books of the company as if it were a bond 
fide adverse proceeding, the entry is a false 
statement involving a fraudulent concealment 
of the truth, for the suppressian of the truth 
15 a form ofifalsehood, and falsehood is fraud, 
aud it is impossible under such circumstances 
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(r) The B. B. Trading Corpn., Dovabjt [. L. R. 
i0 Dom. 415. e 

e (8) Brotherkood's Case, 31 L. J. (Ch.) 861, 
tjo Spackman v. Huans, 1, R, 3 ALT. iyi, 
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of imposition on the other sh ireholders, that 
the shareholder who sets up the forfeiture can 
make a case of acquiescence or derive any 
beneht from lapse of time whilst the truth 
remains unknown " (u). 

Directors are responsible for the manage- 
ment of their company. Where, by the articles 
of association, the business is to be conducted 
by the Board with the assistance of an agent, 
they cannot divest themselves of their res- 
ponsibility by delegating the whole manage- 
ment to the agent and abstaining from all 
enquiry. If he proves unfaithful under such 
circumstances, the lability is theirs, just as 
much as they themselves had been unfaithful (v). 


Delegatic 


db f 


Subject to the provisions of this Act and Power to 

. tothe conditions contained in the memorandum von 
of association, any company formed under this 
Act or the Indian Companies Act, 1860, may, 
in general meeting, from time to time, by 
passing a special resolution in manner here- 
inafter mentioned, alter al! or any of the regula- 
tions of the company contained in the articles 
of association, or in the table marked Ain the 
first schedule, where such table is applicable to, 
the company, or make new regulations to the 
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(2) Ler Westburiy, L. C, in Spackwan’s Case, 34 L. T. 
(Ch.) 321, 333 

(v) The New Fleming S. e^ IW. Co, Ld. s. Kessowsi Nath, 
I. L. R. 9 Bom. 373. i 
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exclusion of, or in addition to, all or auy of the. 
regulations of the company. 





Any regulations so made by spectal resolu- 
tion shall be deemed to be regulations of thc 
B company of the samo validity as if they had 
» been originally contained in the articles of 
; association, and shall be subject in like manner 
to be altered or modified by any subsequent 
special resolution (w). 
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Winding up A company under this Act may be wound 
by Court. up by the court as hereinafter defined under 
the following circumstances (that is to sav: 
(a) whenever the company has passed 
a special resolution requiring thie 
company to be wound up by the 
Court : 


RES 
WARA 


: P (b) whenever the company docs not 
N) commence its business within a 
1 E J vear from its incorporation, or 
J suspends its business for the space 
| of a whole year ; 
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E (c) whenever the members are reduced 
B in number to less than seven: 
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(d) whenever the company is unable 
to pay its debts ; ^ 


ym. 


| (c) whenever for any other reasou of a 
i * e ^ ^ 

n like nature thé court is of opinion 
i that it is just and equitable that 
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(w) Act VI of 1882, sec. 76. 
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the company should be wound 


up (x). 
A company under this Act may be wound Winding uj 
1 : ile 
up voluntarily — voluntarily. 


(a) whenever the period, if any, fixed 
lor the duration of the company 
by the articles of association 
expires, or whenever the event, if 
any, occurs, upon the occurrence oí 
which, it is provided by the articles 
of association that the company 
isto be dissolved, and the company 
in general meeting has passed a 
resolution requiring the company 
to be wound up voluntarily ; 
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. (b) whenever the company has passed 
a special resolution requiring the 
company io be wound up volun- 
tanly : 
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(c) whenever the company has passed 
an extraordinary resolution to the 
effect that it has been proved to its 

satisfaction that the company 

| cannot by reason ofits liabilities ` 
continue its business, and that if is 
advisable to wind up the same. 


For the purposes of this Act any resolu- 
tion shall be deemed to be extraordinary which 
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LECTURE XI. 
Companies. 


Among commercial companies for which 
the Indian legislature has specially provided 
are the railway companies and the Presidency 
Banks The Indian Railway Act (1X of 1390) 
consolidated the law relating to railways in 
India. That Act lavs down the limits of the 
powers exercisable by railway administrations 
in the matter of transport of goods and pas- 
sengers and of construction and repair of the 
ways or other works connected therewith. 


A railway administration may— 


(a) make or construct in, upon, across, 
under or over any lands, or any 
streets, hills, valleys, roads, rail ways 
or tramways, or any rivers, canals, 
brooks, streams or other waters, or 
any drains, water-pipes, gas-pipes 
or telegraph lines, such temporary 
or permanent inclined planes, arches, 
tunnels, culverts, embankments, 
aqueducts, bridges, roads, lines of 
railway, ways, passages, conduits, 
drains, piers, cuttings and fences as 
the railway | administration thinks 


proper ; 


(b) alter the course of any rivers, brooks, 
streams or water-courses, for the ` 
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purpose oí constructing and main- 
taining tunnels, bridges, passages or 
other works over or under them, and 
divert or alter, as well tempora- 
rly as permanently, the course of 
any rivers, brooks, streams, or water- 
courses or any roads, streets or ways, 
or raise or sink the level thereof, in 
order the more conveniently to carry 
them over or under or by the side of 
the railway, asthe railway adminis- 
tration thinks proper ; 

(c) make drains or conduits into, through 
or under any lands adjoining the 
railway, for the purpose of conveying 
water from or to the railway ; 

(d) erect and construct such houses, 
warehouses, offices and other buldings 
and such yards, stations, wharves, 
engines, machinery, apparatus and 
other works and conveniences as the 
railway administration thinks pro- 
per ; 

(e) alter, repair or discontinue such 
buildings, works and conveniences 
as aforesaid or any of them, and 
substitute others in their stead; and 

(f) do all other acts necessary for making, 
maintaimng, altering or repairing 
and using the railway (a). 


inn miirmilün ap aues anhaa — ^H Wonder dapes aan ee a dide 


(a) Act IX of 1890, sec, 7. 


# 





P 
Heli ta D AR Saa HR die 





EH a trai H^ inte TTA erg Hs AR 


ue ea 


1 
4 
1 
/ 
í 





COMPANIES, 315 


"Lands acquied by a railway company 
must be used for the purposes of the Act only, 
and if they use them for other purposes they 
can be restrained by injunction (6). 


In a suit against a railway company for 
compensation lor damages caused to the plain- 
tuffs lands adjacent to the railway line by 
negligently allowing rain water to be flooded 
in the making of a railway, by constructing 
burrow pits, in such a way as to be contiguous, 
they acting as channels for water to pass along 
the line, it was held that as the defendants 
had exceeded the powers confered upon them, 
they were liable for negligence and the suit 
was maintainable (c). 


A railway administration may, for the 
purpose of exercising the powers conferred 
upon it by this Act, alter the position of any 
pipe for the supply of gas, water or compressed 
air or the position of any electric wire, or ol 
any drain not being a main drain : 

Provided that— 


(a) when the railway administration de- 
sires to alter the position.of any such 
pipe, wire or drain it shall give 
reasonable notice of its intention to 


a 





(b) Bostock v. North Staffordshire y. 
283; Norton v. L. & N. IV. Ry. Co, g Ch. D. 623. 


(c) Gaekwar of Baroda v. Gandhi Kachraabhai, Y. h R 
27 BOM., 344. - 


Co., 35m. & Giff 


Alteration 
of pipes, 
wires and 
drains. 
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| do so, and of the time at whieh it 

dEC will begin to do so, to the local 

authority or company having con- 
| trol over the pipe, wire or drain 

M or when the pipe, wire or drain is 

1 not under the control of a local 

H : authority or company, to the person 

a under whose control the pipe, wire 

a: or drain is ; 

n (b* a local authority, company or person 
receiving. notice under proviso may 
send a person to superintend the 
work, and the railwav administra. 
tion shall execute the work to the 
reasonable satisfaction of the person 
so sent and shall make arrangements 
for continuing during the execution 
of the work the supply of gas, water, 
compressed air or electricity or the 
maintenance of the drainage, as the 
case may be (d). 
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Bisaoval wi In either of the following cases, namely : (a) 
— where there is danger that a tree standing near 
tive trees, | à railway may fall on the railway so as to 
j obstruct traffic, or (b) when a. tree obstructs 

the view of any fixed signal, the railway 
administration may, with the permission of 

any magistrale, fell the tree or deal with it in 


such other manner as will in the OPREA of the 
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: _* (4) «Act IX of 1890, see. 8. 
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| railway administiation avert the danger or 
remove the obstruction, as the case may be. In 
case of emérgency the power mentioned above 
may be exercised by a railway administration 


without the permission of a magistrate (e). 


A railway administration may, with the Right to use 
1 previous sanction of the Governor-General in — 
Council, use upon a railway locomotive engine 
or other motive power, and rolling-stock to be 
drawn or propelled thereby. But rolling-stock 
| shall not be moved upon a railway by steam 
| or other motive power until such general rules 
for the railway as may be deemed to be necces- 
sary have been made, sanctioned and published 
under tliis Act (f). 


A railway administration may charge Power to 
« reasonable terminals (e). chaige ter- 


minals, 
In Laljibhai Shamji and others v. G. I. P. 

Railway Company (h), the plaintiffs sued to 
recover from the defendants the sum of 
Rs. 1,34,152-11, which during the three years 
prior to suit the plaintiffs had been obliged by 
the defendants to pay as "terminal charges” 
on consignments of cotton made by the 
plaintiffs from up-country stations to Bom- 
bay. 
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(e) bid. Sec. 15. 
(f) bid. Sec. 16. 
| (e) bid. Sec. 45. . : 
| (fA) LIL R. 15 Bom. 537 ; on appeal Il. L Ra6 Bom, 434. m 
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By the Act of incorporation. of the 
defendant company it was enacted that it 


should be lawfulfor the railway company aud 
the East India Company to enter into such con- 
tracts, &c., as they thought fit, (inler alia) “ for 
performing all matters and things necessary 
or convenient for carrying into effect the 
making, maintaining and working the railway 
including any provision as to tolls, receipts 
and profits thereof.” Subsequently the defen- 
dant company and the East India Company 
entered into an agreement with each other, 
under which the defendant company was 
empowered to make certain charges called 
“terminal charges "—charges which are levied 
on account of the carrying of goods to and 
from the waggons, loading and unloading them 
onand from the waggons, and for the use of 
the company's premises till the goods are 
removed. The plaintiffs objected to these 
charges as not being within the scope of the 
powers conferred by the Act of Incorporation 
of thedefendant company. It was held, that 
these charges were within the authority given 
by that Act, and that such charges, if not strictly 
“tolls,” were certainly charges for performing 
of services, if not “necessary,” at any rate 
“convenient for the woiking of the railway." 


(1) Under section 47 every railway com- 
pany and, in the case of a railway administered 
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bythe Government, an officer to be appointed 
by the Governor-General in Council in this 
behalf, shall make general rules consistent with 
this *ct, lor the following purposes, namely : — 

(a) lor regulating the mode in which, 
and the speed at which, rolling- 
stock used on the railway is to he 
moved or propelled ; 

(b) for providing for the accommodation 
and convenience of passengers and 
regulating the carriage of their 
luggage ; 

(c) for declaring what shall be deemed 
to be, for the purposes of this Act, 
dangerous or offensive goods, and 
for regulating the carriage of such 


a goods ; 


(d) for regulating the conditions on which 
i the railway administration will 
carry passengers sultering from 
infectious or contagious disorders, 
and providing for the disinfection 
of carriages which have been used 

hy such passengers ; 

(e) for regulating the conduct of the 
railwa y servants ; 

(f) for regulating the terms and conditions 
on which therailway administra- 
iion will warehouse or retain goods 
at any station on behalf ef the 
consignee or owner; and; 
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(g) zeueiallv, fo: regulating the travel 
ling upon, and the use, working 
and management, of the railway. 


(2) The rules may provide that any person 
committing a breach of any of them shall be 
punished with fine which may extend to any 
sum not exceeding fifty rupees, and that in 
the case of a rule made under clause (e) of 
sub-section (1), the railway servant shall forfeit 
a sum not exceeding one month's pay, which 
sum may be deducted by the railway adminis- 
tration from his pay. 


(3) A rule made under this section shall not 
take effect until it has received the sanction of 
the Governor-General in Council and pub- 
lished in the Gazette of India. 

Provided that, where the rule is in the 
terms of a rule which has already been pub- 
lished at length in the Gazette of India, a 
notification in that Gazette referring to the 
rule already published, and announcing the 
adoption thereof, shall be deemed a publication 
ofarule in the Gazette of India within the 
meaning of this sub-section. 


(4) The Governor-General in Council may 
cancel any rule made under this section, and 
the authority required by sub-section (1) to 
make rules thereunder may at any time, with 
the previous sanction of the Governor-General 
in-Councii, rescind or vary any such rule. 
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. The Governor-General in Council may 
make rales consistent with this Act, and any 
other enactment for the time being in force for 
all or any of the following purposes, namely— 


(a) for prescribing the forms of the notices 
mentioned in the last foregoing 
section, and the particulars of the 
accident which those notices are 
to contain ; 


(b) for prescribing the class of accidents 
of which notice is to be sent by 
telegraph immediatley after the 
accident has occurred ; 


(c) for prescribing the duties of railway 
servants, police officers, inspectors 
and magistrates on the occurrence 

^ of an accident (2). 


Any railway company, not being a com- 
pany for which the Statute 42 and 43 Victoria, 
Chapter 41, provides, may from time to time 
make with the Governor-Genera! in Council, 
and carry into effect, or, with the sanction of 
the Governor-General in Council make with 
any other railway administration, and carry 
into effect, any agreement with respect to any 
of the following purposes, namely— 


(a) the working, «se, management and 
maintenance of any railway ; 


ain eorla vers void ne Jahan nip mi, vine. leue nic HP Psi hablen 


(i) did. Sec. 84. . . 
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(b) the supply of  rolling-stock and 
machinery necessary for any of the 
purposes mentioned iu clause (a) 
and of officers and servants for the 
conduct of the traffic of the rail- 

|. way ; 
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: conditions to be performed with 
P respect to such working, use, 
: management and maintenance ; 
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(d) the interchange, accommodation and 
conveyance of trafic being on, 
coming from or intended for, the 
respective railways of the contract- 
ing parties, and the fixing, collect- 
ing, apportionment and appro- 
priation of the revenues arising ^ 
from that traffic ; 
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(e) generally, the giving effect to any 
such provisions or stipulations 
with respect to any of the purposes 
hereinbefore in this section men- 
tioned as the contracting parties 
may think fit and mutually agree 
on. r 

Provided that the agreement shall not 

affect any of the rates which the railway 
administrations, parties thereto, are, from time 
| to time, respectively authorised to demand and 
—— receive from any person, and that every person 
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shall, notwithstanding the agreement, be enti- 
tled to they use and benefit of the railways of 
any railway administrations, parties to the 
| agreement, on the same terms and conditions, 
| and on payment of the same rates as he would 
‘ be if the agreement had not been entered 
! into (7). 
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Any railway company, not being a 
| company for which the Statute 42 and 43 
| Victoria, Chapter 41, provides, may from time 
to time exercise with the sanction of the 
Governor-General in Council all or any of the 
following powers, namely :—- 


(a) it may establish, for the accommoda- 
tion of the traffic of its railway, 
any ferry equipped with machinery 
and plant of good quality and ade- 

quate in quantity to work the ferry ; 

(b) 1t may work for purposes other than 
the accommodation of the traffic 
of the railway any ferry established 
by it under this section ; 

(c) it may provide and maintain on any 
of its bridges roadways for foot- 
passengers, cattle, carriages, caita 
or other traffic ; 

(d) if may construct and maintain roads 
for the accommodation of traffic 
passing to or from its railway; . 
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(7) Act IX of 1890, sec. go. ` 
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Lad 


Business of The Bank is authorised to carry on and 
the Banks. transact the several kinds of business herein- 
after specified (that is to say)— 

(a) the advancing and lending money, 
and opening cash credits, upon the 
security of— 

(1) promissory notes, debentures, stock 
and other securities of the 
Government of India, or of the 
United Kingdom of Great Britain 
and Ireland and, in the case of 
the Bank of Madras. securities of 
the Government of Ceylon ; 

(2) bonds, debentures and annuities 
charged by the Imperial Parlia- 
ment on the revenucs of India ; 

(3) stock or debentures of, or shares ine 
railway or other companies, 
the interest whcreon shall ‘have 
been guaranteed by the Secretary 
of State for India in Council or 
such securities issued by state- 
aided railways as the Governor- 
General in Council may from 

. , time to time prescribe ; 

(4) debentures or other securities for 
money issued by, or on behalf of, 
any münicipal body or any 
district board, or any body of 

"M commissioners for making im- 
, E - provements in any port or ol 
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| irustees of any port under the 
authority of any Act ofa legisla- 
ture established 1n British India 
or the Trustees for the Improve- 
ment of the City of Bombay 
under the authority of the City 
of Bombay Improvement Act, 

1898 ; 

(5) bullion or other goods which, or 
the documents of title to which, 
are deposited with, or assigned 
to, the Bank as security for such 
advances, loans or credits; and 


(6) accepted bills of exchange and 
promissory notes indorsed by the 
payees and joint and several 
promissory notes of two or more 
persons or firms unconnected 
with each other in general part- 
nership ; 


Provided that such advances 
and loans may be made, ii the 
directors think fit, to the 
Secretary of State for India in 
Council without any specific 
security ; 


(b) the selling and realization of the 
proceeds of sale of any such promis- 
sory notes, debentures, stock-. 
receipts, bonds, annuities, stock, 
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shares, securities, bullion or goods 
which, or the documents of title 
to which, have been deposited with, 
or assigned to, the Bank as security 
for such advances, loans or credits, 
or which'are held by the Bank, or 
over which the Bank is entitled to 
any lien or charge in respect of 
any such loan or advance or credit 
or any debt or claim of the Dank, 
and which have not been redeemed 
in due time in accordance with the 
terms and conditions (if any) of 
such deposit or assignment ; 

(bb) the advancing and lendiag money 
to Courts of Wards upon the 
security of estates in their charge, 
or under their superintendence and 
the realisation of such advances or 
loans and any interest due thereon, 
provided that no such advance or 
loan shall be made without the 
previous sanction of the Local 
Government concerned and that 

the period for which any such 
advance or loan is made shall not 

exceed six months ; 
(c) the drawing, discounting, buying and 
selling of bills of exchange and 
other negotiable securities payable 
i -^ - inIndia, or * * * in Ceylon; 
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! . — (d) the investing of the funds of the Bank 
upon any of the securities specified 

* in paragraph (a) of this section, 
clauses (1), (2), (3) and (4) and 
converting the same into money 
when required 





and from time to time altering, converting 
and transposing such investments for or into 
others of the investments above specified ; 


Provided that— 


(1) the power of investing in the securi- 
ties of the Government of Ceylon 
shall extend only to the Bank of 
Madras, and 


(2) the total of the assets held at any 
time by the Bank of Madras 
either upon the security of, or 

. invested in, securities of the 
Government of Ceylon in accor- 
dance with the authority confer- 
red by paragraph (a), clause (1), 
or this paragraph, shall not 
exceed the sum of the deposits 
held and balances of cash 

* accounts at credit at the Ceylon 
Branch of the said Bank of 
Madras ; 


(e) the making, issuing and circulating 
of bank-post-bills and letters. of 
credit made payable in India, or 
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* ^ 3? |n Ceylon, to order, or 
otherwise than to the hearer on 
demand ; | 

(f) the buying and selling of gold and 
silver, whether coined or uncoined ; 

(g) the receiving of deposits and keeping 
cash accounts on such terms as 
may be agreed on ; 

(h) the acceptance of the charge and 
management of plate, jewels, title- 
deeds or other valuable goods on 
such terms as may be agreed upon : 

(1) theselling and realising of all property, 
whether moveable or 1mmoveable, 
which may, in any way, come into 
the possession of the Bank in 
satisfaction or part satisfaction of 
any of its claims ; 

(i) the transacting of pecuniary agency 
business on commission ; 

(k) the acting as agent on commission in 
the transaction of the following 
kinds of business (namely)— 

(1) the buying, selling, transferring and 
taking charge of any, securities, 
or any shares in any public 
company ; 

(2) the receiving of the proceeds, 
whether principal, interest or 
dividends of any securities œo 


i ' Shares; 
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(3) the remittance of such proceeds at 
the risk of the principal by publi 


or private bills of exchange, 
pavable either in India or else- 
where ; 


(D the drawing of bills of exchange, and 
the granting of letters of credit 
payable out of India, for the use o! 
principals for the purpose of the 
remittances mentioned in the last 
preceeding clause of this section ; 

(1n) the buying, for the purpose ol meeting 
such bills or letters of credit, o! 
bills of exchange payable out of 
India, at any usance not excceding 
six months ; 


(mm) the borrowing of money in India 
for the purposes of the Bank's 
business, and the giving of securitv 
for money so borrowed by pledging 
assels or otherwise ; 


(n) and, generally, the doing of all such 
matters and things as mav be 
incidental or subsidiary. to the 

> transacting of the various kinds of 
business hereinbefore specified ; 

(o) it shall also,be lawful for the Bank 
under any arrangement or agrce- 
ment with the Secretary of State 
for India in Council— ` 


= 
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(1i) to act as banker for and to pay, 
receive, collect and remit money, 
bullion and securities on behalf 
of the Government ; 


(2) to undertake and transact any other 
business which the Government 
may, from time to time, entrust 
to the Dank. 


And the directors shall have power from 
ume to time to arrange and settle with the 
Governor-General in Council the terms of 
remuneration on which such business shall be 
undertaken by the Dank, and also as to the 
examination and audit from time to time of 
the accounts and affairs of the Bank by or on 
behalf of the Governor-General in Council (m). 





Contracts Contracts may be made on behalf of the ^ 
Dank as follows :— 

(a) any contract, which, if made between 
private persons, would be by law 
required to bein writing, and, if 
made according to English law, to 
be under seal, may be nade on 
behalf of the Bank in writing ‘ 

- under its corporate seal, and such 
contract may be in the same 
manner varied or discharged : 


(b) any contract, which, if madetbetween 
private persons, would be by law 
D (m) Act XI of 1876, sec. 46. mE 
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required to be in writing signed 
by the parties to be charged there- 
with, may be made on behalf of 
the Bank by writing signed by 
any person acting under the 
express or implied authority of the 
Bank, and such contract may in 
the same manner be varied and 
discharged. 


C) any contract, which, if made between 


private persons, would by law be 
valid, although made by parol 
only and not reduced into writing, 
may be made by parol on behalf 
of the Bank by any person acting 
under the express or implied 
authority of the Bank, and such 
contract may in the same manner 
be varied and discharged; and all 
contracts made according to the 
provisions herein contained shall 
be effectual in law and shall be 
binding upon the Bank and other 
parties thereto and their legal 
representatives (7). 


The proprietors and shareholders of the 


Bank may from time to time by special resolu- 
tion and with the previcus sanction of the 
Governor-General in Council increase or 


thee - yore ri rpm Tel -— i-em Mace eeu rers epee — ret PIETY mS mm 
TETTE aaa ee ay. ya A MA 


(x) Act XI of 1876, ver. 5. , , 


reduce the capital of the Bank: provided that , 


ve rae ri ronnie 


hi 


M 


Power toin 
crease Or 
reduce 
capital 


Toe ge ee ee ETRY 





N 
| 
| 
| 
[^ 
" 
| | 
: 
id 
i 


e 


334 COMPANIES. 


uo such special resolution shall be deemed to 
lave been passed, unless, at least one-third in 
number of the proprietors or "shareholders, 
holding at least one-half of the paid-up capital: 
ofthe Bank for the time being, be presenti in 
person or by proxy, and a majority poll by 
open voting in favour of the said resolution (o0). 

When any such special resolution io 
increase the capital has been passed, che 
directors may, subject to the provisions of this 
or any other Act for the time. being in force 
regulating such Bank, and to the special 
direction Gf any) given in reference thercto by 
the meeting at which such resolution has been 
passed ,— 

(a) make such orders as they think fit for 
the opening of subscriptions to- 
wards such increase of capital by 
the proprietors and shareholders ; 

(b) allow to the proprietors and share- 
holders such period to fill up the 
subscription as to the directors 
seem fit ; 

(c) prescribe the manner in which the 
„proprietors and shareholders shall 
subscribe and pay into the Bank 
the proportions of new capital 
which they may respectively desire 
to subscribe; and 


S E 


e  {o) -Act XI of 1876, sec, 13. 
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/d) make such orders as the directors 
think fit for the disposal and allot- 
ment of the amount of new capital 
that may not be subscribed for 
and paid up in manner afore- 
said (f). 

When any such special resolution to 
reduce the capital has been passed, the direc- 
tors may (subject as aforesaid) prescribe the 
manner in which the reduction shall be carried 
into effect (q). 

The directors may from time to time close 
the register and transfer-books of the Bank for 
any period or periods not exceeding in the 
whole thirty days in any twelve consecutive 
months (7). 

* The directors shall not transact anv kind 
of banking business other than those above 
specified, and in particular they shail not 
make any loan or advance (s)— 

(a) foralonger period than six months; 
Or 

(h) upon the security of stock or shares 
ofthe Bank of which they are 
directors ; or 

(c) save in the case of the estates speci- 
fied in section 36, paragraph (bb), 

— (5) Mid. Sek qq 0000000000000 

(g) Zhu. Sec. 15. 


(r) ford. Sec. 21. ° 
(s) Act XI of 1876, sec. 37. 


Power to 
close tians- 
fer hooks 


Restrictions 
on business. 


336 COMPANIFS, 


upon mortgage, or in any other 
manner upon the security, of any 
immoveable property, or the docu- 
ments of title relating thereto ; 

(d) no: shall they (except upon the 
security mentioned in section 36, 
paragraph (a), Nos. 1 to 5 inclu- 
sive) discount bills for any indivi- 
dual or partnership firm for an 
amount exceeding in the whole 
at any one time such sum as may 
be prescribed by the bye-laws for 
the time being in force, or lend 
or advance in any way to any 
individual or partnership firm an 
amount exceeding in the whole 
at any one time such sum as may 
be so prescribed ; 

(e) nor shall they discount or buy, or 
advance and lend, or open cash- 
credits on the security of any nego- 
tiable instrument of any individual 
or partnership-firm, payable in the 
town or at the place where it is 

> presented for discount, which does 
not carry on it the several respon- 
sibilities of at least two persons or 
firms unconnected with each other 
in general partnership. 

(f) nor shall they discount or buy, 

i or advance and lend, or open 
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cash-credits on the security of any 

„negotiable security having at the 
date of the proposed transaction a 
longer period to run than six 
months or, if drawn after sight, 
drawn for a longer period than six 
months. 

Nothing contained in this Act shall be 

deemed to prevent the directors from allowing 
any person who keeps an account with the 
Bank to overdraw such account, without 
security, to the extent of such sums not 
exceeding at one time ten thousand rupees hı 
the whole as may be prescribed for the time 
being by the bye-laws made under this 
Act (t). 
" A An account of the profits of the Bank dur- 
ing the previous half-year shall be taken on or 
immediatelv after every thirty-first day of 
December and every thirtieth day of June, and 
a dividend shall be made as soon thereafter as 
conveniently may be, and the amount of 
such dividend shall be determined by the 
directors, subject to the provisions of section 
45. No paid dividend shall bear interest as 
against the Bank (u). 

lhe directors, before declaring any divi- 


Dividends. 


Reserve- 


dend, may set aside out ofthe profits of the fund. 


Bank such asum as they think proper as a 





(^ Ibid. Sec. 37. _ ; , 
(u) Ibid, Sec. 44. . 
45 
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reserve-{und, and invest the same upon any of 
the securities specified in section 36, paragraph 
(a), clause (1), (2), (3) and (4) (9). The directors 
may from time to time apply such portion as 
they think fit of the reserve-fund to meet con- 
tingencies, or for equalising dividends, or for 
any other purposes of the Bank, which they 
from time to time deem expedient (w). 


The directors shall have power to appoint 
such officers, clerks and servants as may be 
necessary to conduct the business of the Bank, 
to grant salaries, pensions and other emolu- 
ments to such officers, clerks and servants, and 
to suspend or remove any officer, clerk or 
servant of the Bank. (x) 


The directors may institute, conducts 
defend, compromise, refer to arbitration and 
abandon legal and other proceedings, and 
claims by or against the Bank or the directors 
or officers of the Bank, and otherwise concern- 
ing its affairs. (y) 

The directors shall as soon as may be 
make, and may from time to time alter, bye- 
laws regulating the following matters or any 
of them :— 

(a) the maximum amount which may 
be advanced or lent to or for 
i. aa dibus 
(7) Ibid. Sec. 46. 
.- (x) lbid. Sec. 32. 
(5) Ibid, Sec. 64. 
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which bills may be discounted for 
‘any individual or partnership 
without the security mentioned in 
section 36, paragraph (a) Nos. (1) 
to (5) inclusive, and the extent of 
the sums to which accounis may 
be overdrawn without security 
under the provisions of the last 
paragraph of section 37; 

(b) the circumstances under which alone 
advances may be made to directors 
or officers of the Bank, or the 
relatives of such directors or such 
directors or officers, or to com- 
panies, firms or individuals with 
which or with whom such direct- 
ors, officers or relatives are con- 
nected as partners, directors, 
managers, servants, shareholders 
or otherwise ; 

(c) the particulars to be contained in the 
half-yearly balance-sheet. 

The directors may from time to time make 
bye-laws regulating the following matters or 
any of them aes 

(d) the distribution of business amongst 
the directors ; 

(e) their remuneration ; 

(D the delegation of any powers af the 
directors to committees consisting’ 
of members of their body ; 
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(g) the procedure at the meetings of the 
board or of any committee of the 
directors ; 

(li) the books and accounts to be kept at 
the head and other officers respect- 
ively ; 

(1) the reports and statements to be pre- 
pared and made by the chief ac- 
countant, the heads of departments, 
and the other officers of the Bank ; 

(1) the management of the branches and 
agencies ; 

(k) the fees payable for certificates of 
shares or receipts for stock, or for 
registration of transfers of shares 
or stock ; . 

(I) the renewal of certificates of shares 
and receipts for stock, which- have 
been worn out or lost; 

(m) and, generally, for the conduct of the 

business of the Bank : 


Provided that no bye-law or alteration or 


rescission of any bye-law, shall be of any vali- 
dity except in so far as the same is consistent 


with the provisions of this Act, dnd has been 


previously approved by the Governor-General 
in Council, and such approval has been signi- 
fied in writing under the hand of a Secretary 
to the Government of India. (2) 


^ (s) ud. Sec. 63. 
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» LECTURE XII. 
Quasi-Corporations. 


We shall now consider what have been Quasi-cot- 
often designated Quasi-corporations. They Porations. 
include various associations and societies 
having some but wanting others of the charac- 
teristics of true corporations. 

Quasi-corporations in England have been As classi- 
thus classified by Brice: (a). Jun à 

“The first includes most, perhaps all, of the 
commissioners instituted for public purposes. 

These aie cither made corporations to all 
' intents, or, sv far erected into corporations, that 
, the powers given to them, the duties imposed 
‘on them, and the rights of action acquired 
by them descend to their successors (b). 
The second class consists of various co- 
operative associations, some of which only are 
: true corporations, though most of them have 
legal incidents and capacities which distin- 
guish them from meie partnerships. 

The third group of these quasi-corpora- 

tions aggregate is composed of various classes >? 
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(a) DOCTRINE OF ULTRA VIRES, p. 23. 
(6) See Conservators of, River Tone v. Ash, vo B. & C 
349 ; 4. G. v. -Ludrios, 2 Mac, & Gor, 225, 2 H, & T. 431. 
fali v. Taylor, V. D. & E. 1307 ; Hartnall v. Rode Coom s, 4 
B. & S. 301; Jersey Docks and Harbour Board v. Gibfs, LR. 
i H. L. 93, see also 10 & 11 Vict, c. 16, (the. Cymnissioners = 
Clauses Act). À- i 
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of public officials. Churchwardens are one 
example (c). They have no common seal, (d) 
and, therefore, cannot bind themselves and 
their successors ; covenants entered into by or 
with churchwardens being merely personal, and 
going to and against their executors (e). Like 
partnerships, they must all join in suing, and 
notice to or acquiescence bv one is notice to 
or acquiescence by all (f). They may hold 
chattels, but not lands, (g) and they are 
the proper persons to sue for injury done to the 
goods of the parish (h). The churchwardens 
and overseers have been together constituted 
a quasi-corporate body for certain purposes, 
by 9 Geo. 1 c. 7, and 59 Geo. 111 c. 12. The 
guardians of the poor are another instance of 
quasi-corporations (2). 
— (X Withnel v. Gartham, 6 T. 
(d) Kex v. Austrey, 6 M, & Selw. 319 ; Ex parte Annesley, 
2 V, & Coll. (Eq. Ex.) 350. Furzival v. Coombes, 6 Scott, N. 
R. 537 ; Kew v. Pettet, y A. & E. 196; Compare Tufnell v. 
Constable, 7 A. & E. 798; Robinson v. Lewis, per Brian, C. J., 
20 Ed. IV folo 2 pl. 7 ; and see Afartiny. Nuthin, 2 P. Wms. 
266, 
(e) Withnel{v. Gartham, 6 T. R, 388. ] 
(f) 4A.G. v. Ruper, 2 P. Wms, r2 5; Doe dem. Bailey v 
Foster, 3 C. B. 215, 226. 
(9) veliz's case, W. Tones, 439. 
(4) See Rex v. Beeston, 3 T. R. 292 ;. Gouddsworth v. 
Knighis, 11 M. & W. 342. 
^ G. 5&6 Wil. IV c. 69 and s & 6 Vict. c. 57. Compare 
the judgments in Jeferys v, Gurr, 2 B. & Ad. 833; and in 
Reg. v. Poor Law Com'rs, 9 Q. B. 29x. 
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The fourth group is made up of those 
unincorporated partnerships which have the 
power to carry on legal proceedings by means 
of public officers. These, however, in most 
respects resemble, and often are, pure partner- 
ships. 


There are also guasi-corporations sole. The 
Lord Chancellor is an example; so are the 
Chief Justices of the King’s and Common 
Bench ; e.g., a person, who has -eceived a grant 
of an office from either, may plead the prescrip- 
tive right of the grantor. Soa sheriff may 
prescribe to take a fee for a thing which is not 
within his office; eg. to take 20d of every 
prisoner acquitted, that not being given for 
doing his office (7). 





Many of the statutes regulating friendly 
societies and other analogous associations have 
provided that the property shall be vested in 

| the treasurer or secretary for the time being, 
or in a trustee, and that actions shall be 
brought by and against him ; such person 1s 
thereby created a quasi-corporation sole (k)." 


4t 


These several classes of Quasi-corporations 
are represented in India and have been consti- 
tuted or re-organised by the Legislature. 

D E a rg a ipia i I tm ———Á— m 


(j) 2 Inst. 210; Costes case, 21 Hen. VII 16. . 
(k) Eg, 18 & 19 Vict, c, 63. Compare Cortridge v. 
Griffiths, Y B. & Ald. 57. o 2 
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Among bodies created for public purposes, 
are Commissioners appointed for Parts in India. 
In all provinces the constitution of the body 
and its powers are almost similar and are 
regulated by Acts of Legislature (/) In Bengal 
lor instance the Calcutta Port Act (HI of 1890) 
consolidated and amended the law relating to 
the Port of Calcutta. 


Under ita body of Commissioners called 
“the Commissioners for the Port of Calcutta " 
has been constituted as a body corporate, 
with perpetual Succession and a common 
seal. There are sixteen commissioners partly 
elected by certain commercial bodies and partly 
nominated by the Local Government with a 
Chairman and Vice-Chairman among them, 
The Commissioners may hold property, may 
consiruct and carry out certain specified works, 
inav frame a scale of tolls and charges, may 
make contracts within certain limitations, may 
raise loans on debentures and may make rules 
consistent with the Act ior carrying out the 
purposes of the Act. 


The powers of the Board were considered 
in the Twusiees of the Flavbouv, Madras v. Best 
& Co. (m). By section 70 of the Madras Harbour 
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U) Bengal Act IV of 1887 (Chittagong); Bombay Act VI 
of 1886 (Karachi); Bombay Act V of 1888 (Aden); Burma 
Act IV of 1905 (Rangoon); Madras Act II of 1905 (Madras). 

(m) 22 Mad. za4. 
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Trust Act 1886, the Board is empowered to 
make bye-laws for the reception, removal and 
porterage ol goods. A bye-law framed under 
this section provided that importers desiring 
to store cargo must apply to the Secretary of 
the Board for such space as they might require, 
and that such applications would be granted 
on such terms as the Board might approve, 
and concluded with the reservation that the 
Board, while iaking all reasonable precautions, 
would accept no responsibility in respect of 
property stored upon its premises, which would 
remain at the risk of the consignees or owners. 
It was held that the provision was not a bye- 
law for the reception or removal of goods, 
within the meaning of section 70 of the Act, 
and was ultra vives. 

Foremost among Corporations devoted to 
the advancement of learning are the Univer- 
sities. In the year 1857, the first Universities 
in [ndia were founded at Calcutta, Bombay 
and Madras and in the years 1882 and 1887, 
the Universities of the Punjab and Allahabad 
came into being. By the Acts that established 
these Universitigs a number of persóns, named 
as the Chancellor, Vice-Chancellor and 
l'ellows are constituted and declared to be one 
body politic and corporate, with a perpetual 
succession and a common seal. The body 
corporafe is empowered to take, purchase and 


hold property and to grant, demise, alien ofe 
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| otherwise dispose of all or any of the properties 
T belonging to the University. The Chancellor, 


Vice-Chancellor and Fellows 'for the time 
being constitute the Senate of the University. 
All questions relating to the University shall 
be decided by a majority of the members in 
the meetings of the Senate. The Senate shall 
have full powers to appoint, all examiners, 
officers or servants, to confer, after examina- 
tion, the several degrees, in Arts, Law, 
Medicine and Engineering and to charge 
reasonable fees for the degrees to be con- 
ferred (x). 


The Indian By the Indian Universities Act VIH of 
C" 1904 the constitution of the Indian Univer- 

sities has been revised and remodelled. Under 
l this Act, the objects of the University have 
1 been enlarged. The University may- make 
EB provision for the instruction oi students, 
d appoint University Prolessors and Lecturers, 
hold and manage educational endowments, 
erect, equip and maintain University libraries, 
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UR laboratories, and museums, make regulations 
1 relating to the residence and conduct of 
4 ` students, and do all acts consistent with the 
4 Act of Incorporation and this Act, which tend 
4 to the promotion of study and research. 





" (a) Act Il of 1857; Act XXII of 1857 ; Act XXVII of 
" ,2957 ; Act XIX of 1882 ; Act XVIII of 1887, 
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The Body Corporate shall be the Senate Constitu- 
of the University and shall consist of— "m 


(a) the Chancellor ; 


(b) in the case of the Universitv of Cal- 
cutta, the Rector, 
(c) the Vice-Chancellor ; 


(d) the ex-officio Fellows ; and 
(e) the Ordinary Fellows— 
(i) elected by registered Graduates 
or by the Senate ; 
(11) elected by the Faculties, and 
(u11) nominated by the Chancellor. 
The executive Government of the Univer- The Syndi- 
sity shall be vested in the Syndicate, which ~e 
shall consist of— 


' (a) the Vice-Chancellor as Chairman ; 


(b) the Director of Public Instruction 
for the Province in which the 
head-quarters of the University 
are situated: and, in the case of 
the Universitv of Allahabad, also 
the Director of Public Instruction 
in the Central Provinces; and 


(c) not "less than seven or more than 
fifteen ex-officio or Ordinary 
Fellows elected by the Senate or 
bv the Faculties ın such manner 
as may be provided by the regula- 
tions to hold office for such period 
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as may be prescribed by the 1egu- 
lations (o). 
Power to The Senate mav institute and confer such 
i degrees, and grant such diplomas, licenses, 
tiles and marks of honour in respect of 
degrees and exanunations as may be prescribed 
by the regulations (p). 


Where the Vice-Chancellor and not less 
than two-thirds of the other members of the 
Syndicate recommend that an honorary degree 
be conferred on any person on the ground that 
he is, in their opinion, by reason of eminent 
position and attainments, a fit and proper 
person to receive such a degree and where their 
recommendation is supported bv not less than 
two-thirds of the Fellows present at a meeting 
of the Senate and is confirmed by the Chan- 
cellor, the Senate mav confer ou such person 
the honorary degree so recommended wathout 

"-— requiring him to undergo any examination (4). 





i if 


E Where evidence is laid before the Syndi- 

caie showing that any person on whom a 
1 degree, diploma, license, title or mark of 
E I honour conferred or granted by the Senate has 
| been convicted of what is, in their opinion, a 
$ i serious offence, the Syndicate may propose to the 
Senate that the degree, diploma, title or mark 
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e 
ol honour be cancelled, and, if tle proposal is 
accepted by not less than two-thirds of the 
Fellows present at a meeting of the Senate 
and is confirmed by the Chancellor, the degree, 
diploma, license, title or mark of honour shall 
be cancelled accordingly. (7) 


The Senate, with the sanction of the 
Government may from time to time make 
regulations consistent with the Act of Incor- 
poration as amended bv this Act and with this 
Act to provide for all matters relating to the 
University. [In particular, and without pie- 
judice to the generality of the foregoing powei. 
such regulations may provide for- — 

(a) the procedure to be followed 1n hold- 
ing any election of Ordinary 
Fellows ; 

(b) the constitution, reconstitution or 
abolition of Faculties, the propor- 
tion in which the members, other 
than the ex-officio members, or the 
Syndicate shall be elected to 
represent tlie various Faculties and 
the mode in which such election 

shall be conducted ;" 

(c) the procedure at meetings of the 
Senate, Syndicate and Faculties 
and the quorum of members to be 
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required for the ttausaction of 
business ; 
(d) the appointment of Fellows and 
| others to be members of Boards of 
| Studies, and the procedure of such 
| Board and the quorum of members 
| to be required for the transaction 
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of business ; 


(e) the appointment and duties of the 
Registrar and of officers and ser- 
vanis of the University, and ol 
Professors and Lecturers appointed 
by the University ; 





(f) tie appointment of examiners, aud 
l the duties and powers of Exami- 
ners in relation to the examina- 
tions of the University ; 
(g) the form of the certificate to be pro- 
à — duced by a candidate for examina- 
; tion under section r9 and the 
n conditions on which any such cer- 
| 1 | tificate may be granted ; 





d (h) the registers of graduates and students 

EI to be kept by the University, and 

t the fee (if any) to be paid for the 

1 entry or retention of a 'name on 
A, any such register ; 

(i) the inspection of Colleges and the 

: reports, returns and other informa- 


" 


- - tion to be furnished by Colleges ; 
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(j) the registers of students to be kept by 
Colleges afhliated to the Univer- 
sity ; 

(kj) the rules to be observed and enforced 
by Colleges affiliated to the Univer- 
sity in respect of the transfer of 
students ; 

(l) the fees to be paid in respect of the 
courses of instruction given by 
Professors or Lecturers appointed 
by the University ; 

(m) the residence and conduct of students ; 

(n) the courses of study to be followed 
and the conditions to be complied 
with by candidates for any Univer- 
sity examination, other than an 
examination for matriculation, and 
for degrees, diplomas, licenses, 
titles, marks of honour, scholar. 
ships and prizes conferred or 
granted by the University ; 

(o) the conditions to be complied with 
by schools desiring recognition for 
the purpose of sending up pupils 

, as candidates for the matriculation 
examination and the conditions 
to be complied with by candidates 
for matriculation, whether sent up 
by recognised schools or not ; 

(p) the conditions to be complied with 
sy candidates not being stutlents 
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COMPANIES, 


{a> 
(fi 
b> 


any College alfiliated to the 
University, for degrees, diplomas, 
licenses, titles, marks of honour, 
scholarships and prizes conferred 
or granted by the University ; and 

(q) the alteration or cancellation of any 
rule, regulation, statute or bve-law 
ofthe University in force at the 
commencement of the Act. (s) 


of 


[ug Societies REGISTRATION Act (ANI of 
1860) makes provision for improving the legal 
condition of societies established for the promo- 
tion of literature, science or the fine arts, or 
for the diffusion of useful knowledge, or for 
charitable purposes. 


The following societies may be regis- 
tered under this Act :-—Charitable societies, the 
military orphan funds or societies established'at 
the several presidencies of India, societies estab- 
lished for the promotion of science, literature, 
or the fine arts, for instruction and the diffusion 
of useful knowledge, the foundation or main- 
tenance of libraries or reading-rooms for general 
,use among the,members or open to the public, 
^or public museums and galleries of paintings 
and other works oí art, collections of natura! 
history, mechanical and “philosophica! inven- 
tions, instruments, or designs (t). 
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(5) bid, Sec, 25. 
(X Act XXI of 1860, Sec, 20, 
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Any seven or more persons associated tor 
any literary, scientific, or charitable purpose, 
or for any such purpose as is described in Sec- 
tion 20 of this Act, may by subscribing their 
names to a memorandum of association and 
filing the same with the Registrar of Joint- 
Stock Companies form themselves into a society 
under this Act. (u). 


The memorandum of association shall 
contain the following things (that it is to 
say) :— 

the name of the society ; 
the objects of the socitv ; 


ilie names, addresses, and occupations of 
the governors, council, directors, 
committee or other governing body 
to whom, by the rules of the 
society, the management of its 
affairs is entrusted (v). 


The property, moveable and immoveable, 
helonging to a society registered under this 
Act, if not vested in trustees, shall be deemed 
to be vested, for ihe time being, in the 
governing body of such society, and in all 
proceedings civil and criminal, may be des- 
cribed as the property of the governing body 
of such society by their proper title (w). 


(v) bid. S, 1. 
(v) ZA. S. 5. 
(wy did. S, s. 
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Every society registered under this - Act 
may sue or be sued in the name of the president, 
chairman, or principal secretary, or trustees, 
as shall be determined by the rules and regula- 
tions of the society, and in default of such 
determination, in the name of such person as 
shall be appointed by the governing body for 
the occasion : 


Provided thatit shall be competent for 
any person having a claim or demand against 
the society, to sue the president or chairman, 
or principal secretary or the trustees thereof 
if on application to the governing body some 
other officer or person be not nominated to be 
the defendant (x). 


The governing body of the society shall 
be the governors, council, directors, committée, 
trustees or other body to whom by the rules 
and regulations of the society the management 
of its affairs is entrusted (y). 


Tur RELIGIOUS Socrerms Act (I of 1880) 
simplified the manner in which certain bodies 
of persons associated for the purpose of main- 
taining religious worship may hold property 
acquired for such purpose. It “provides that 
when any body of persons associated for the 
purpose of maintaining religious worship has 
acquired, or hereafter shall acquire, any pro- 


OU) Sid. S. 16. 
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perty, and the appointment of a new trustee, 
in the place of or in addition to the old 
trustees becomies necessary, the property shall 
vest in such new trustees, as in the old trustees, 
aiter appointment by the members of such 
body at a meeting convened for the purpose. 


THE Co-oPERATIVE CREDIT SOCIETIES Act 
(X of 1904) was passed to encourage thrift, 
self-help and co-operation among agricul- 
turists, artisans and persons of limited means 
and to provide for the constitution and control 
of co-operative credit societies. To these 
Societies the Indian Companies Act docs not 
apply. | 

A society shall consist of ten or more 
persons above the age of eighteen years ; (a) 
residing in the same town or village or in the 
same group of village; (b) or subject to the 
sanction of the Registrar, consisting. of mem- 
bers of the same tribe, class or caste. Societies 
shall be either rural or urban. In a rural 
society not less than four-fifths of the members 
shall be agriculturists. In an urban society 
not less than four-fifths of the members shall 
be non-agriculturists (z). l 

No dividend or payment on account of 
profits shall be paid to a emember of a rural 
society, but all profits made by such a society 
shall be carried to a fund (to be called the 
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reserve fund): Provided that, when such reserve 
uod fund has attained such proportion to the total 
. of the liabilities of the societyyand when the 
| interest on loans to members has been reduced 
to such rates, as may be determined by the by- 
laws or rules made under this Act, any further 
profits of the society not exceeding three-fourths 
of the total annual profits, may be distributed 
to members by way of bonus. Not less than 
one-fourth of the profits in cach year of an 
urban society shall be carried to a fund (to 
be called the reserve fund) before any dividend 
or payment on account of profits is paid to the 
members or any of them (a). 
Power to A society may receive deposits from mem- 
Pac beis without restriction, but it may borrow 
a and take from persons who are not members only, to 
: Tandis such extent and under such conditions as may 
; be provided by its by-laws or by rules made 
1 under this Act (0). 
: Limit on A society shall make no loan to any person 
' 1 Joans; other than a member. 
Provided that, with the consent of the 
Registrar, a society may make loans to a rural 
] society. - 
Save with permission of the Registrar to 
be given by general order in the case of each 
society, a rural society shall not lend monev 
on the security of moveable property. 


379779 
] - (by Ibid, S. 9. 
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. The Local Government inay, by general 
or special order, prohibit or restrict the lending 
of money on mortgage of immoveable property 
or any kind thereof by any society or class of 
societies (c). 

A society may deposit its funds in the 
Government Savings Bank or with any banker 
or person acting as a banker approved for the 
purpose by the Registrar. 


A member shall not transfer any share 
held by him or his interest in the capital of the 
society or any part thereof, unless he has held 
such share or interest for one year at least. 


The share or interest of a member in the 
capital of a society shall not be transferred or 
charged, unless to the society or to a member 
of the societv and subject to any conditions 
as to maximum holding prescribed by this Act 
or by the by-laws or by any rules made under 
this Act (d). 


(c) fotd, S. to. 
(dy Ibid. S. t4. 
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LECTURE II. 


Where a statute prescribes a procedure as a condition precedent to 
conferring jurisdiction or giving power fo do an act, a non-compliance with 
the requiremenjs of the statute makes the act a nultty. 


When a certificate under Section 9 of the Public Demands Recovery 
Act (I of 1895) did not specify the amount and the space intended for 
the insertion of the figures was left blank and the certifying officer 
appeared to have machanically signed it without perusal or consideration, 
it is not duly made under the provisions of the Act and a sale held under 
such a certificate is not valid [Mohiuddin v. Pirthichand, 31 Y C. 664]. 


In Banath v. Ramjat, [23 Cal. 775223 1. A. 45 affimmg 5 C. L 
687]. Lord Davey observed :— 


“TIt is obvious that those are very stringent provisions. The proceeding 
in the first instance is apparently ex parze. The certificate is to be made 
by the Collector in a certain form and filed, and when the certificate is 
filed, it has the effect of a decree against the persons named as debtors 
in the certificate so far as regards the remedies for enforcing it, and when 
served, it also binds their immoveable property. It is unnecssary to pÓint 
out the necessity there is, when power is given to à public officer to sell 
the property of any of Her Majesty's subjects, that the forms required 
by the Act, which are matters of substance, should be complied with. and 
that if the certificate is to have the extraordinary effect of a decree against 
the persons named in it as debtors and to have the effect of binding their 
immoveable property, at least it should be in a form, such as provided by 
the Act, which enables any person who reads it to see who the judgment- 
creditor is, what is the sum for which the judgment is given, and that 
those particulars should be certified by the hand of the proper officer 
appointed by the Act for the purpose. If no such certificate is given, 
then the whole basis of the proceeding is gone. There 1s no judgment, 
there is nothing corresponding to a judgment or decree for payment 
of the amount, and there is no foundation for the sale. The authority 
to proceed to the sale i$ based on the certificate which has the effect of 


m 
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a judgment or decree, and if no judgment or decree is given, and no 
certificate is filed having the force or effect of a judgment or decree, 
there can be no valid sale at all" [See also Mahomed Abdul Hat v. 
Gujra; Sahai, 20 Cal 826-20 1. A. 7o, approving Gujraj Saas v. 


Secretary of State, 17 Cal. 4145. Puranchanara v. Dinabandhu, 34 Cal. 
811.] 


In order to deprive the proprietor of a permanently-settled estate of 
his right to take settlement of Chur land contiguous to his estate, it is 
necessary that the provisions of Regulation VII of 1822 should be strict- 
ly complied with. In the absence of any report by the Settlement Officer 
or by the Collector that the settlement of Chur land with the proprietor 
of a permanently-settled estate contiguous to it, who was also the previous 
holder of the Chur would endanger the public tranquility or otherwise be 
seriously detrimental the Government have to power to settle the Chur 
with a third party in contravention of Section 3 of Bengal Regulation VII 
of 1822.% [Brindaban Chundra v. Karuna Nidhan, 23 C. W. N. 261—50 


S e MÀ 

9 Section 5 of Bengal Regulation VII of :822 thus " with respect to the estates 
which are at present let to farm, a settlement thereof shall be made on the eXpiration 
of the existing leases for such a period as the Governor-General in Council may 
*urect. A preference shall be given to the Zemindars or other persons possessing a 
permanent property in the Mahals, if willing to engage for the payment of the 
public sevenue on reasonable terms: Provided also that in cases wherein such 
Mahals may be let in farm, the term of the lease granted to the farmers shall not 
exceed 12 years. The above rules shall likewise be applicable to estates now held 
khas, So in any case, wherein the Zemindars or other proprietors may refuse 
to continué their existing engagements, or to enter into new engagements, on 
equitable terms, it shall be competent to the Revenue Authorities to let the lands in 
tarm for such period, not exceeding 12 years, as tne Governor General in Council 
shall appoint, or to assume the direct management of them, and to retain them under 
khas management during the period aforesaid or such shorter period as may be 
adjudged proper : Provided further that if in any case it shall appear to the Revenue 
Authorities that the continuance Or admission of any Raja, Zemindar, Talukdar, 
or other person who may hive engaged, or may claun to engage, for any Mahal or 
Mahais, in or to the management ef such Mahal or Mahals, would endanger the 
public tranquillity or otherwise *be seriously detrimental, it shall be their duty 
to report the circumstances to Government, and it shall be competent to the 
Governor-General in Council, by an Order in Council, to cause such Mahal or | 
Mahals to be held khas or let 1n farm, for such term as may “appear expedient and, 


proper, not exceeding the period above specified." id o : 
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I. C. 84. See also Radhakunty Secretary of State, 23 C.W. N. 2682-50 
I. C. 94]. 


When a taxing authority is called upon to assess the tax based upon 
annual letting value he does very wrong if he rates as if he were dealing 
with the question for the income tax [Mersey Dock and Harbour Board v. 
Birkenhead Assessment Committee, (1901) A. C. 175]. So where a 
Cantonment Magistrate under section 22 of the Cantonments Act (III 
of 1880) assumes power that the law has not given him and calculates 
the tax not on the annual value, but on some strange and novel method 
of his own, the enhancement is uéfra vires [Secretary of State v. Major 
Hughes, 38 Bom. 293. See also Kasandas v. Ankleshvar Municipality, 


a6 Bom. 294]. 


* 


A District Magistrate has no jurisdiction to eject any person from 
property under section 43 of the Bombay District Police Act (IV of 1890) 
without first taking temporary possession himself and an ordet prohibiting 
a person from entering a temple under such circumstances is //ra wires 
[.D&armib&ai v. Emp., 45 Y. C. 396.] 


Where a Sub-Deputy Magistrate not appointed by the Local Govern- 
ment to perform the functions of a Magistrate under the Assam Labour 
and Emigration Act (VI of rgor) acquitted certain persons of offences i 
under section 164 of that Act, but at the same time passed an order that 
the proprietor of the garden for which the coolies were recruited should 
deposit the expenses of repatriation of the coolies, it was held that the 
“Sub-Deputy Magistrate's orders were entirely without jurisdiction in 
as much as section 2 of the Act defines the Magistrate as the Magistrate 
of the District, Sub-Divisional Magistrate o1 othe: persons appointed 
by the Local Government to perform the function of the Magistrate under 
this Act and this Sub-Deputy Magistrate was not so appointed by the 
Local Government. His orders are therefore clearly u/fra pires." (Emp, 
v. Ritu Chamar, a2 Y. C. 978. See also Emp. v. Dattatraya, 14 1. C. 974]. 


Similarly when a public body or a Company is established by statute 
or is incorporated for special purposes only and is altogether the 
creature of Statute Law the prescription for its acts and contracts is 
imperative and essential to their validity. 
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? LECTURES III anp IV. 


In consequence of the recommendations of Lord Morley, Secretary 
of State, the Indian Councils Act, 1909 (g Edw. VII c. 35) made impor- 
tant changes in the constitution and functions of the Indian Legislative 
Councils and gave power to make changes in the executive Governments 
of the Indian Provinces. The Government of India Act, 1915 (5 & 6 
Geo. V c. 61) consolidated all the statutory provisions relating to 
the Indian constitution. and this was amended by the Amending Act 
(6 & 7 Geo. V c. 37). 


As a result of the Motagu-chelmsford Report, 1918, the Government 
of India Act, 1919 (9 & zo Geo. V c. ror) was passed which introduced 
a considerable measure of reform and laid the foundation for responsible 
Government in India. The following are the important provisions laying 
down the poweis of the Imperial and Local Legislatures :— 





S. 10. (1) The local legislature of any province has power subject 

to the provisions of this Act, to make laws for the peace and good 
government of the territories for the time being constituting that 
province. 
, (2) The local legislature of any province may, subject to the pro- 
visions of the sub-section next following, repeal or alter as to that province 
any law made either before or after the commencement of this Act by any 
authority in British India other than that local legislature. 


(3) The local legislature of any province may not, without the 
previous sanction of the Governor-General, make or take into consideration 
any law— 
(a) imposing or authoizing the imposition of any new tax unless 
| the tax is a tax scheduled as — from this provision by 
rules made under the principal Act ; o 
(b) affecting the public debt of India, or a customs dfties, o: 
any other tax or duty for the time being in force and imposed 
by the authority of, the Governor-General in Council for the 
general purposes of the Government of India, provided that the 
imposition or alteration of a tax scheduled as aforesaid shall 
not be deemed to affect any such tax or duty or | 

(c) affecting the discipline or maintenance of any part of His, 
Majesty’s naval, military, or air forces; or 
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(d) affecting the relations of the government with toreipn princes 
Or states 5 or 

(e) 1egulating any cential subject ; or f 

(D regalating any provincial subject which has heen declared hy 
tules unde: the principal Act to be, either in whole or in pat, 
subject to legislation by the Indian legislature, in respect of any 
matter to which such declaration applies ; or 


(p) aflecting any power expressly reserved to the Governor-General 
in Council by any law for the time being in force ; or 

(h) altering or repealing the provisions of any law which, having 
been made before the commencement of this Act by any 
authority in British India other than that local legislature, is 
declared by ules under the principal Act to be a law which 
cannot be 1epealed or altered by the local legislature without 
previous sanction ; or 


(i) altering or repealing any provision of an Act ofthe Indian 
legislature made afte: the commencement of this Act, which 
by the provisions of that Act may not be tepealed or altered 
by the local legislature without previous sanction. 


Provided that an Act or a provisions of an Act made bya local 
legislature, and subsequently assented to by the Covernor-General in 
pursuance of this Act. shall not be deemed invalid by reason only of its 
requiring the previous sanction of the Governor-General under this Act. 


(4) The local legislatute of any province has not power to make any 
law affecting any Act of Parliament. 


S, I7. Subject to the provisions of this Act, the Indian legislature 
shall consist of the Governor-General and two Chambers, namely, the 
Council of State and the Legislative Assembly. 


e 


Except as otherwise provided by or under this Act, a Bill shall not 
be deemed to have been passed by the Indian legislature unless it has 
been agreed to by both chambers, either without amendment or with such 
amendments only as may be agreed to by both chambers, 


S. 18. (i) The Council of. Siate shall consist of not more than 


. Sixty members nominated or elected in accordance with rules made under 
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the ‘principal Act, of whom not more than twenty shall be official 
members. 


» 
(2) The Governor-General shall have power to appoint, from among 
the members of the Council of State, a president and othe: persons to 
preside in such circumstances as lic may direct. 


(3) The GoveinorGeneral shall have the right of addressing the 


Council of State, and may for that purpose require the attendance of its 
members. 


S. 19. (1) The Legislative Assembly shali consist of members 


nominated or elected in accordance with rules made under the principal 
Act, 


(2) The total number of members of the Legislative Assembly shall 
be one hundred and forty. The number of non-elected members shall be 
forty, of whom twenty-six shall be official members. 


The number of 
elected members shall be one hundred. 


Provided that rules made unde: the principal Act may provide for 
increasing the number of members of the Legislative Assembly as fixed 
by this section, and may vary the proportion which the classes of members 
béar one to another, so, however, that at least five-sevenths of the members 
of the Legislative Assembly shall be elected members, and at least one- 
third of the other members shali be non-official members. 


S. 27. (1) In addition to the measures referred to in sub-section (2) 
of section sixty-seven of the principal Act, as requiring the previous 
sanction of the Governor-General, it shall not be lawful without such 


previous sanction to introduce at any mecting of either chamber of the 
Indian legislature any measure— 


(a) regulating any provincial subject, oy any part of & provincial 
subject,*which has not been declared by rules under the principal 
Act to be subject to legislation by the Indian legislature ; 


(b) repealing or amending*ny Act of a local legislature ; 


(c) repealing or amending any Act or ordinance made by the 
Governor-General. 


c 


(2) Where in either chamber of the Indian legislature any Bill has 
m «e 
been introduced, or 1s proposed to be introduced, or any amendment to 
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a Bill is moved, or proposed to be moved, the Governor-General may 
certify that the Bill, or any clause of it, or the amendment, affects the 
safety or tranquility of British India, or any pat thereof, and may direct 
that no proceedings, or that no further proceedings, shall be taken by the 
chamber in relation to the Bill, clause. or amendment, and effect shall be 


given to such direction, 


Where a person has a right of action. against the East India Com- 
pany that right of action cannot be taken away by any Act passed by 
the Indian legislature, after the possessions of the Company have been 
vested in the Crown ' Damodar Tukaram v. Secrelrry of State, 45 Bom. 


1161]. 

Under section 65 of the Government of India Act, 1858 all persons 
and bodies public shall and may have and take the same suits, remedies 
and proceedings, legal and equitable, against the Secretary of State in 
Council as they could have done against the said Company. The 
Legislative Council of the Governor-General derives its legislative 
powers from section 22, Indian Councils Act, 1801 which contains a 
proviso that the Governor-General in Council shall not have the power 
of making any laws or regulations which shall affect any provision of the 
Government of India Act, 1858. The Chief Court held that Section 51 (6) 
Lower Burma Town and Village Lands Act, did affect the provision 
of section 65 of the Government of India Act, 1:858 in asmuch as it 
purported to take away the right which was possessed by every one prior 
to 1858 of bringing suits for land against the East India Company 
| J. Moment v. Secretary of State, 5 L. B. R. 163-481. C. r129]. This 
judgment was upheld by the Privy Council [Secrefary of Safe v. 


J. Moment, 40 Cal. 391 =40 I. A. 48]. 


Similarly under section 53(2), Upper Burma Land and Revenue 
Regulation, a Civil Court shall not exercise jurisdiction over any claim 
to the ownership or possession of any State land or to establish any lien 
upon or in other interests in such land. In Mahomed Amin v. Nachiappa 
Chetty [8 Bur. L. T. 45e29 I. C. 736], the Judicial Commissioner 
held that this section was «w/fra vires of the Legislature and said-— 


'" Now tue concluding part of section 22 of the Indian Councils Act, 
1861 lays dows that the Governor-General in Council shall not have the 
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? 

power to make any law or regulation which shall in any way, affect any part 
of the unwritten laws or constitution of the United Kingdom of Great 
Britain and Ireland, whereon may depend in any degree the allegiance of 
any person to the Crown of the United Kingdom. JI take it that what this 
means is, no laws shall be made contravening the fundamental principles 
on which British civilization is based, e.g., freedom of the person, freedom 
of religion, equality before the law, etc. 


Now section 53, Upper Burma Land and Revenue Regulation, 
seems to be clearly an attempt to intro duce in a mild way into Burma 
what is known in France as the “ droit administratif." 


Dicey says that this scheme is based on the privilege of the State 
and of its officers and on its supposed necessity for a separation of 
power :~— The second of these characteristics is that the ordinary 
judicial tribunals which determine ordinary questions, whether they be 
civil or criminal, between man and man, must, speaking generally, have 
no concern whatever with matters at issue between a private person and 
the State, £e. with questions of administrative law, but that such ques- 
tions, in so far as they form at all matter of litigation (contentieux 
administratif) must be determined by Administrative Courts in some way 
"connected with the Government or the administration.” (Dicey’s Law of 
Constitution, 7th Edition, page 335). ‘‘ The judicial Courts had, speaking 
generally, no concern with administrative law, o1, in other words, with 
cases in which the interest of the State or its servants was at issue” 
(page 336). “ They, (ie, ordinary judges) are even now, as a rule, without 
jurisdiction in matters which concern the State. They have no right to 
determine, for instance, the meaning and legal effect in case it be 
seriously disputed, of official documents " (page 339). 


This is one of the points taken by the leained Advocate for the 
respondent, viz , that it is obviously inequitable that the terms of a lease 
granted by Government should be determined by the Government and 
not by the Civil Court. 


Now it appears that the "** driot. administratif,” though it exists in 
many countries, is fundamentally opposed to English ideas. To quote 
Dicey again. “ That ‘rule of law,’ then, which forms a fundamental 
principle of the (English) constitution has three *meatiings, or may be 
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regarded fron thies difer qi points of view .. «Tt meins, again, equality 
before the law, ot the eunal subjection of a'l classes to the ordinary law 
of the land administered by ius ove y Law Contts ; thee frule of law? 
m this sense excludos tha niei of any exemption of offictals or others 
fiom the duty of obediene? to the law which governs other citizens or 
fiom the jurisdiction of the ordinary tribunals; there can be with us 
nothing really co.responding to the ‘administrative Law? (droit adminis- 
tratif) or the ‘administrative tiibunais? (tuibunaux administratifs) of 
France. The notion which lies at the bottom of the ‘administrative law’ 
known to foreign countiles 1s, that affans or disputes in which the Govern- 
ment or its seivaats are concerned are beyond the sphere of the Civil 
Courts and must be dealt with by special and more or less official bodies, 
This idea is utterly uaknowa to tha Law of England, and indeed is 
fundamentally inconsistent with our traditions and custoins ” (page r98). 


Tebink at is clear that section 53(2)(10, Uppe Burma Land and 
Revenue Regulation, does alfect one of the unwittten laws referred to in 
section 22, Indian Councils Act, and 1s, therefore, efr wires It may 
wel be that in a backward country, the advantages of the “ droit 
administratif" may far outweigh its disadvantages aud that it may, 
therefore, be worth while to introduce such a scheme and the introduction” 
could hardly be taken as a hardship to persons who lived under the old 
Burmese regime, and in the course of time as the people became more 
enlightened the operation of the scheme might be gradually restricted as 
is happening at present in France, but I think iti; clear that such a 
scheme could be introduced by the British Parliament alone, + 


l accordingly hold that section 53"2){i1), Upper Burma Land and 
Revenue Regulation, is ura vives of the Legislature and that the present 
suit was cognizable by the Civil Courts and I direct that the appeal be 


now heard ou the merits.” e . 
e 


The proviso to section ror(2) of the Government of India Act, 1915 
must be read as meaning that appointments of temporary judges may be 
made from time to time for such petiod not ‘exceeding two years as may 
be required on each occasion when the power is exercised. The proviso 
docs not mean that as regards each Thigh Court, appointments can only 


. made for pengds net exceeding two years in all | Kandasapmi v, Muthu 


Venkatachala, 434. C. 89t.] 





yore? » 


ADDENDA 367 


Section 12 of the Limitation Act of s905 is within the legistative 
powers of the Governor-General in Council and is not w/fra vires as "being 
in contravention of section 64 of the Government of India Act, 1558 
| Abdullah Hossein v. Administrator-General of Bengal, 42 Cal. 35 


JID 
condition about the sanction of the Governoi-Generai in Counci! under 
section r2 Chapter XI of the Calcutta University Regulations, under Act 
VIII of 1904 is ura wires, In Narendranath v. Stephenson {ar IY. C. 
619] the question whether the 1ules framed by the Local Government 
under section 33 of the Bengal Medical Act (VI of 1914) ate uira vires 
or not was left undecided. Rules 6 and 11 fiamed by the Local Govern- 
ment under section 15 of the Bengal Muncipal Act (II of 1884) in so far 
as they apply to geneial elections are azra vires (Moile Atau! Hag 
v. Chairman, Manichtolla ALunwipalty, 57 1. C. 960]. 


In re Ahdu? Rasu/, 41 Cal. 518, it was not decided whether the 


A conviction based on Rule 4 11 (c) of the Rules framed by the 
Bombay Government under section 5 of the Opiuin Act (1 of 1878) is a 
rule of evidence as to the fact of possession and not a tule as to the 
conditions of possession as contemplated by section 5, and as such is 


ultra vires of the section, so that a conviction based on the cule is illegal 
[Grandalal v. Emp. 27 I C. 1915.]. > 


The rule (1), that a notice to parties to a ccncillat’on-agrcement 
should be served through a Subordinate Judge, fiamed by the Local 
Government under section 49 of the Dekhan Agricultu:tsts’ Rehef Act 
XVII of 1879, and published at page 682, part I, of the Bombay Govern- 
ment Gazette, is not ra wires and a notice so served was held to be 


a good notice [ Jotiram *Manitram v. Devda éishwaragpa, to Bom. 189]. 


The Government of Bombay Resolution dated 6th May rorr 
prohibiting P'yasazufo/ processions in the District of Beleum for all time 
is illegal and w/frg vires and is not coveied by section 42 o 44 of the 
Bombay District police Act (IV of 1890). Section 42 limits the powers 
of prohibition conferred on the Magistrate both in time and place, the 
limitation of place being to a particular town o: village o. vicini y thereof. 
Section 44 (x) deals not with the prohibition. of religous ceremonials 
but with the maintaining of public order at religious ceremonials which 


are not prohibited [Dundafpa Mallappa v. Secretary ef Slate, 18 Bom. 
L. R, 460— 37 I. C. 3631. j g 


* 
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| 
| Under sections 35 and 37 of Regulation V of 1804, the Local Govern- 
3 ment has power to make rules in regard to claims which have not merged 
into decrees and to extend to such claims the procednre laid down in 
| section 322 (a), (b) and (d) of the Code of Civil Procedure. [The Regulation 
: | Collector of Kalahasti and Karvetnagar Estates v. Ramasamit Chet, 28 
Mad 557]. 
| Rules 6 and 7 of the rules framed under section 35 of Regulation V 
EBEN of 1804 do not authorise the Decree Collector to make a reference to the 
o. District Court in respect of the interest to be allowed to a creditor unless 
there is a dispute as to the fact or extent of liability in regard to the 
| | principle matter of the claim, and the question of interest arises as 
accessory and incidental to the disposal of the main claim. Where the 
: Governor in Council of Fort St. George empowered by Notification all 
i | Magistrates of the Second Class to try cases under the Opium Act (I of 
: | 1878), it was held that the Act gave a discretion to specially empower 
: Second Class Magistrates with jurisdiction and that the general authorisa- 
: tion was wéfra vires of the powers granted by the Act, for under the 
| Notification “the Government have exercised powers by which they have 
E enlarged the definition of ‘ Magistrate’ so far as this Presidency 
| concerned? [Mahomad Kasim v. Emp., 28 I. C. 157]. » 
[ Under the Assam Labour and Emigration Act (V of 1901) the 
[ . Government issued a Notification relaxing or dispensing with the require- 
: So ments of certain sections of the Act in the case of garden sirdars working 
1 under the control of Assam Labour Supply Association, and empowering 
1 the District Magistrates to cancel license of any local agent for misconduct 
1 | This condition was held not to be uw/fra vires of the Government of 
1 | Madras [4. M. Ross v. Secretary of State, 37 Mad. 55]. 
1 When an order of the Executive Government is u//ra vires, it is a 
a ] mere nullity and suit is necessary to have it set aside | Balwant Ram- 
1 chandra v, Secrelary of State, 29 Bom. 480]. r 





^ LECTURE V. 
| The Indian High Courts Act, 1911 (1 & 2 Geo. V c. 18) raised the | 
| maximum number of Judges and gave power for the establishment of new 


High Courts and for the appointment of temporary additional Judges. 
, Lhe provisions relating to High Courts were embodied in the Government 
| of-India Act, 1315. 
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‚The following provisions of C. P. Code, 1998, regarding powers of the 
High Courts to make rules are important :— 


S. 123. (x) A Committee, to be called the Rule Committee, shall 
be constituted at each of the towns of Calcutta, Madras, Allahabad, 
Lahore and Rangoon. 


(2) Each such Committee shall consist of the following persons, 
namely— 
(a) three Judges of the High Court established at the town at which 
such Committee is constituted, one of whom at least has 
served as a District Judge or (in the Punjab or Burma) a 
Divisional Tudge for three years ; 
(6) a barrister practising in that Court ; 
(c) an advocate (not being a barrister) or vakil or pleade: enrolled 
in thar Court ; 
(2) a Judge of a Civil Court subordinate to the High Court, and 
(e) in the towns of Calcutta, Madras and Bombay, an attorney. 


(3) The members of each such Committee shall be appointed by the 
Chief Justice or Chief Judge, who shall also nominate one of their member 
to he president : 


Provided that, if the Chief Tustice or Chief Tudge elects to be himself 
a inember of a Committee, the number of other Judges appointed to be 
members shall be two, and the Chief Justice or Chief Judge shall be the 
President of the Committee. 


(4) Each member of any such Committee shall hold office for such 
period as may be prescribed by the Chief Justice or Chief Judge in this 
behalf; and whenever any member retires, resigns, dies or ceases to reside 
in the province in which the Committee was constituted, or becomes 
incapable of acting as a member of the Committee, the said Chief Justice 
or Chief Judge may appoint another person to be a member in his ‘stead. 

(5) There shall be a Secretary to each such Committee, who shall 
be appointed by the Chief Justice or Chief Judge and shall receive such 
remuneration as may be provided in this behalf by the Governor-General 
in Council or by the Local Government, as the case may be. 

S. 124. Every Rule Committee shall make a report to the High 
Court establised at the town at which it is constituted or amy proposal to 


47 
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| annul, alter or add to the rales in. che First Schedule o to make new 
i " 4 

i rules, and before making any rules under section 122 the High Comt 
: shall take such report into consideration. n 
» S. 125, High Courts, other than the Courts specified in section 123, 


may exercise the powers conferred by that section in such manner and 
subject to such conditions as the Governor -General in Council may 
poc determine ; 


EN Provided that any such High Court may, after previous publication, 
| make a rule extending within the local limits of its jurisdiction any rules 
which have been made by any other High Court. 


| S. 126. Rules made under the foregoing provisions shall be subject 
to the previous sanction of the following authorities namely— 


(z) if the rule is made by a High Court established under the 
Indian High Courts Act, 186:, to the sanction of the 
authority prescribed by section r5 of that Act, for rules made 
under that section, 

(5) if the 10le is made by any other High Court, to the sanction 
of the Local Government. 


M^ 


S. 127. Rules so made and sanctioned shall be published in the 
Gaetfe of Zndia or in the local official Gazette, as the case may be, and 
shall from the date of publication or fiom such other date as may be 
specified bave the same force and effect, within the local limits of the 


) jurisdiction of the High Court which made them, as if they had been 
d contained in the First Schedule. 





a S. 128. (1) Such rules shall be not inconsistent with provisions in 
i the body of this Code, but, subject thereto, may provide for any matters 
relating to the procedure of Civil Courts. 


ad 


(2) In particular, and without prejudice to the generality of the 


powers conferred by sub-section (1) such rules may provide for all or any 
of the following matters, namely— 


(a) the service of summonses, notices and other processess by post 


or in any other manner either generally or in any specified 


. areas and the proof of such service ; 
all 
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, (6) the maintenance and custody, while under attachment, of 
live-stock and othe: moveable property, the fees payable for 
such maintenance and custody, the sale of such live-stock 
and property and the proceeds of such sale; 


(c) procedure in suits by way of conterclaim, and the valutation 
of such suits for the purposes of jurisdiction ; 


(d) procedure in garnishee and charging orders either in addition 
to, or in substitution for, the attachment and sale of debts ; 


(ce) procedure where the defendant claims to be entitled to con- 
tribution or indemnity over against any person whether a 
party to the suit or not ; 


(£f) summary procedure— 


(2 in suits in which the plaintiff seeks only to recover a debt or 
liquidated demand in money payable by the defendant, with o: withou! 
interest arising— 

on a contract express or implied, oi 
on an enactment where the sum sought to be recovered is a fixed 
sum of money or in the nature of a debt ethe: than a 


n penalty ; or 
ou a guarantee, where the claim against the principal is 1n respect 
| : of a debt or a liquidated demand only ; 


or on a trust ; or 
(2) in suits for the recovery of immoveable property, with or without 
a claim fon rent or mesne profits, by a landlord against a tenant whose 
term has expired or has been duly determined by notice to quit, or has 
become liable to forfeiture for non-payment of rent, or against epsrons 
claiming under such tenant ; 





(g) procedure by way of originating summons ; : 

(4) consolidation of suits, appeals and other proceedings ; 

(g delegation to any Registrar, Prothonotary or Master or other 
official of the Court of any judicial, quasi-judicial and non- 
judicial duties ; and 

(7) all forms, registers, books, entries and accounts which may be 
necessary or desirable for the transactiurt of fhe business of : 
Civil Courts. À * : 
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S. 129. Notwithstanding anything in this Code, any High Court 
established under the Indian High Courts Act, 1861, may make such 
rules not mconsistent with the Letters Patent establishing it to regulate 
its own procedure in the exercise of its original civil jurisdiction as it 
shall think fit, and nothing herein contamed shall affect the validity of 
any such rules in force at the commencement of this Code. 


S. 130. A High Court not established. under the Indian High 
Courts Act, 1861, may, with the previous sanction of the Local Govern- 
ment, make with respect to any matte: other than procedure, any rule 
which any High Court so established might, under section 15 of that Act. 
make with respect to any such matter for any pait of the territories under 
its jurisidction which is not included within the limits of a Presidency- 
Town. 


S. 131. Rules made i accordance with section 129 ot section 130 
shall be published in the Gusezte of Zndta or in the local official Gazette, 
as the case may be, and shall from the date of publication or from such 
other date as may be specified have the force of law, 


The rules of the Presidency Small Cause Courts me made by the 
High Court under the powers conferred by section g of the Presidency 
Small Cause Act, 1882, as amended by Act, of 1895. Order 42 rule 2 of 
the said rules of Madras which requires at the time of presenting an 
application for a new trial either the deposit in court of the decrec- 
amount or the giving of security for the due performance of the decree 
is inconsistent with the statutory ughts given by section „38 of the 
Presidency Small Cause Courts Act, and xd/ra vires for “to depiive a 
suitor in à pending action of an appeal to a superior tribunal which 
belonged to him as of mght is a very different thing from regulating 
procedure. And the right to apply for a new trial is not a matter of 
practice-or procedure [Madurai Pillai v. T Muthu Chetty, 39 Mad. 823 
F. B.] 


Rule 49 of the Civil Rules of Practice (Madras) requires the produc- 
tion of a printed copy of the judgment appealed against along with the 
memorandum of appeal when the judgment contains more than 700 
words, but having regard to section 652, Civil Procedute Code, 1882, 


~ that rule being inconsistent with section 541 is yra virer of the High 
etm 


e 
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Court and that under sections r22, 128 of the Civil Procedure Code, 
1908, the High Court has power to enact rules inconsistent with the rules 
in the Code, section 157 has not the effect of validating a rule which 
was Viira vires at the time of its enactment. [Ramakrisina Pillai v. 
Muthu Perumal Pillai, 29 M. L. J. 663=31 I. C. 924]. 


Rule 105 of the appellate side Rules of practice. viz, ‘The appeal 
shall be liable to be dismissed for default of prosecution if any of the 
papers mentioned in this rule have not been printed owing to the appellant's 
failure to make the necessary deposit therefor,” is not u//ra vires of the 
High Court !Zar£&um Chupothi Ammad wv. Ambalathan Kandi, 729 M.” 
L. J. 784]. 


When a criminal appeal is admitted by the High Court, the whole 
appeal becomes admitted and a restrictive order for admission on a 
particular ground such as severity of sentence is outside the scope of 
sections 421 and 422 Criminal Procedure Code and is ultra vires [Nayar 
Sheikh v. Emp., 41 Cal. 406]. 


When a Judge in the exercise of the ordinary original jurisdiction 
uf the High Court at Madras directed a warrant to issue against the person 
of a judgment-debtor to de executed wherever he may be found im the 
"Presidency of Madras, the order was held to be without jurisdiction. 
[ Rajah of Ramnad v. Seetharam Chetty, 26 Mad. 120]. 


A district Judge has no jurisdiction to make an order under section 
z of Regulation V of 1799, if no regular suit has been brought by the 
persons claiming the property with which he has dealt. | Balia Koer v. 
Bandh Ram, 38 1. C. 512]. 





LECTURE IV 


For the various Corporations recognised in India, see notes to Lecture 
XII post. Besides those there described— 


under the Sri Sassoon Jacob David Baronetcy Act (II of 1915), the 
Sri Jamsetjee Jejeebhoy Baronetcy Act (X of 1915) the Sir Currimblioy 
Ebrahim Baronetcy Act (IV of 1913) trustees have been incorporated 
for the administration of the estates of the persons concerned therein. 
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LECTURE? VII f 
In many Provinces, tne law relating to Municipalities has been reenac- 
ted. In Madias, see City Municipal Act (IV of 1919), Dist. Municipalities 
Act (V of 1920), in United Provinces, see Act II of 1916, in the Punjab, 
Act ITI of rori. 


In Srinivasa v. Rathnasabapathi [16 Mad. 474] the council of a 
municipality, under Madras Act IV of 1884, entered into a contract for 
the lighting of the town whereby it was provided that the deposit made 
by the contractor should be forfeited on any default made by him in 
carrying out the terms of the contract. One holding a decree against 
the contractor attached the amount of the deposit in the hands of the 
municipal council, but the council subsequently passed a resolution 
in July 1888 declaring that the amount of the deposit had been forfeited. 
The decree-holder having purchased from the contractor his right 
to the money in question now sued in 189go to recover it from the muni- 
cipality: It was held that the provision for forfeiture in the contract 
was penal and unenforceable and consequently that the resolution of 
July 1888 was ultra vires. 


In Govardhandas Goculda Tejpal v. The Municipal Commissionem 
17 Bom, 394, under section 158 of the City of Bombay Municipal Act, 
(Bombay Act III of 1888) the following general conditions were prescribed 
by the Standing Committee with reference to claims for drawback of the 
general property tax leviable in Bombay :— 


(i) “Except with the special sanction of the Commissioner, np 
claim for draw-back shall be entertained unless submitted to the Com- 
missioner not less than 30 days before the commencement of the halt 
year to which such claim relates. 

(2), Drawback of the "one fifth part of the general tax shall be 
sanctioned by the Commissioner in cases falling within either of the 
following classes and in no others — 

(2) Chawls or buildings ,let out for hire in single 1woms either ag 

loading or godowns for the storage of goods. 


(5) Properties which, in the opinion of the Commissionet, are 
: usually or frequently vacant either wholly or partially. 
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(3) No sanction for diawback shall extend or apply to any floor on 
which trade or manufacture is carried on, or any goods are sold." 


The Commissioner having refused to sanction a. drawback of the tax 
leviable on certain properties of the plaintiff on the ground that they did 
not fall within the terms of the above conditions, the plaintiff filed the 
suit. lt was contended in his behalf that the second and third of the 
above conditions were bad, and that the Standing Committee could not 
by so-called general conditions limit or curtail the right given to tax-payers 
by section 158. It was held that the conditions prercribed by the 
Standing Committee were not uira vires and that the Commissioner was 
justified tn refusing the draw back. 


In Emperor v. Nadirsha H. E. Sukhia, [29 Bom. 35], the accused 
was convicted and fined Rs. 25 for not complying with a notice issued 
by the Municipal Commissioner of Bombay under section 231 of Bombay 
Act ITI of 1888. The notice required him to make an open drain in 
the gully on the west of his premises, this drain to be so constructed as 
to adjoin the west wall of his building. It was held (reversing the con- 
viction and sentence) that the notice was wira vires inasmuch as it 
required the accused to construct a drain, adjoining a particular part of 
His premises. 

In Emperor v. Nagindas Chhabildas, [42 Bom. 454] where accused 
rented a shop in a public street and projected there from a shopboard 
into the street without having obtained permission of thc Municipality 
and without paying the fees prescribed in that behalf by the Municipality 
in its by-law ro, on prosectution for offences under sections 113 and 122 
ofthe Bombay District Municipalities Act, rgor, the contention that 
by-law 10 was udira vires was not accepted. 


In Godkra Municipality v. Hira Lal, [sr 1l. C. 262], a person was 
charged with bujlding a house without permission, while a permission 
granted 3 years before was limited only for six months. Heaton, J., said 
that the Municipality had power to say that a work to which it gave 
permission under section 96 ‘of the Bombay District Municipalities Act 
(III of rgor) shouid be begun within a certain time, but doubted if "the 
Municipality has power to say that a work must be finished within a 
given time.”  Haywad, J., said that a time-limit way nof contemplated 
by the Legislature in enacting that section and tht such & limit contained? 
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in a permission to build was ula vires, [See also Q. E. v. Lhakordas 
Rat. Unrep. Ci. Cas. 684). 

The provisions of S. 15 of the Calcutta Municipal Act do not apply 
to the appointment of Muncipal Officers and Servants whose appointments 
are expressly provided for by Chapter VI of the Act. Under S. 65 of the 
Act, the Chairman may appoint officers and servants on a salary below 
Rs, 200 à month, but such appointment is subject to an annual sanction 
by the General Committee: any appointment made outside the terms 
authorised by the section is sra vires [.Dedar Nath Bhandary v. The 
Corporation of Calcutia, 34 Cal. 863]. 


Rule 1 of the Rules framed by the Gaya Municipality under the powers 
vested in them by section 241(d) of the Bengal Municipal Act (III of 
1884) is not w//ra vires or unreasonable. Section 241:(d) indicates the 
time or foundation upon which a Municipality should frame their rules. 
If they exceed their jurisdiction and the limitation imposed upon them 
by the section, then these rules will be w//ra vires. An order therefore 
made by the Municipality to a house-owner to leave an open space 
between the external wall of his house and the drain adjoining the road 
is not illegal [CAafrzman, Gaya Municipality v, Sukan singh, 37 1. C. 
854]. À 

Under Section 116(r) (j) of the Berar Municipal Law, 1886, a 
committee is empowered to make rules for certain purposes and generally 
for carrying out the purposes of the municipal law, but it does not, even 
by implication, authorise a committee to make a bye-law depriving the 
public of a right long enjoyed by it. A bye law made by the Camp 
Municipal Committee of Amroati under Sections 79 and 116 of the said 
Act, prohibiting within the limits of that Committee, a particular class 
of traffic on certain specified roads, the effect of the bye-law heing to 
deprive the public of a right, in. respect of the prohibited trafic which 
it had long enjoyed, the bye-law was illegal and uira viret, a convic- 
tion for a breach of its terms could not be maintained. "The more fact of 
the Local Government having signified its approval to a bye-law would 
not render the bye-law valid, in the absence of clear and unmistakeable 
language in the Act empowering a Committee to make such a bye-law. 
twp Sarwar v, Secretary, Camp Municipality, Amroati 57 I. 

341 ; 


o 
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By one of the bye-laws of the Delhi Mumcipality famed under 
section 188 of the Punjab Municipal Act, “occupiers” of stables used for 
more than six animals were required to obtain a license from the com.nittee, 
and the word “occupier” was defined as meaning “the person 
who is responsible for the letting or sub-letting of the premises 
to the person in charge of animals, and may include the owner” Tne 
Municipal Act itself in paragraph (ro) of section 3, however, defined `“ occu- 
pier " as including an owner in actual occupation of his land or building. 
etc. The petitioner was owne: of stables which had been leased to 
one R M and in which more than six animals were stabled without 
a license. The petitioner was fined Rs. ro for a breach of the bye-laws. | 
It was held, that the definition of “occupier” as given in the bye-laws 
cannot be enforced so far as it is inconsistent with that given in the Act 
itself. The bye-law making the owner responsible in a case where he is not 
in actual occupation and has no power to control the acts of his tenant 
with regad to the use of the premises leased is manifestly enust to the 
owner ind hence unreasonable, and the English Law as to the 
necessity of bye-laws being reasonable 13 applicable to bye laws framed 
in the exercise of their statutory powers by Municipal. Boards in India 
Jott Pershad v. Crown, 2 Lah. 239 =64 L C. 129, following Narava 
Chandra v. Corporation uf Calcutta, 4 Y. C. 259]. 


The* jurisdiction of the civil courts is not ousted when the question 
is, whether a particular tax purporting to have been imposed under the 
Bera: Municipal Law has any legal existence. When the levy and assess- 
ment of any tax by the committee, purporting to be done under the 
authority of the Bera: Municipal law, is alleged to be «fra uires the 
civil courts have jurisdiction to entertain the suit. Where the committee 
acted ultra vires and charged income not liable to tax, the civil court has 
jurisdiction to entertam the suit and to direct the refund of the amount 
realised in excess. "it isfnot competent to a Municipality in Bra to 
assess to tax professional incoine derived by the assessee outside the 
municipal limits, when such income is not brought into o1 mixed up with 
the income arising within the municipality [Municipal | Committee 
Malkapore v. Amrit Waman Dayal, 65 1. C. 532.] 


An assessment oi tax made under Section 85 of Bengal Municipal 
Act (III of 1884) is (iral only when that assessment Is based upon the 
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circumstances and the property of the assessee. within the manmeality, 
Where the assessment is not in conformity with the statutory provisions and 
is ultra vires, section 110 of that Act does not. operate«as a bar to the 
reopening of the question of the amount of assessment in a civil cout, 
merely because the assessee applied under section trg to the commis- 
"ionet: to review the amount of assessment, and the application was heard 
by them under section 114, and was disallowed fn an action for the 
recovery of tax, the assessee can urge that the assessment ot tts Was Zr 
vires (Chairman, Rajpur Munitipality v. Nogendranath so LC 504. 
See also Dedaaraty v. Chairman, Baruipur Municipality, 39 Cal 141, 
Muanessur Dass v. Collector and Afunkipal Comr. of Chapra 1 Cal 499; 
Charman of Giridih Munuipality v. Srish Chandra Mazumdar 35 Cal. 
850, Kamerhiwar v. Chairman, Bhabua Municipality, 27 Cal 549 


The accused. was convicted and sentenced for the oftence of storing 
and selling grain. wholesale within the Cannanore municipal limits 
without the license of the Municipal Chairman under Ss. 249 and 338 
(b) of the Madras District Municipalities Act (V of 1920) contrary to a 
notification issued in July r92o by the Municipal Council constituted 
under the repealed Act of 1884 purporting to act under S. 249 of the new 
District Municipalities Act (V of 1920), some two months before the new Act 
was put in force. Ou revision it was held that the notification was not a 
valid one under the new Act because the Council purported to act before 
the new Act came into force and the notification was therefore invalid and 
consequently the accused was not guilty of the offences under the new Act. 
The fact that tha petitioner was in no way prejudiced is immaterial when the 
question arose in connection with the application of a penal provision as 
a strict constinction of the law 1s required in such a case. The notifica- 
tion cannot be supported as a “rule,” “ bye-law " or “regulation " unde: 
the proviso to S, 365 of thé new Act, as the conditions requisite for that 


purpose are not satisfied [fx +e Sesha Prabhu, 42 M. L. ] 149266 
I. C. 429]. 


The defendants, a municipal corporation, agreed to insure certain 
named properties with the plaintiffs, an insurance company, under a 
coniract which by its terms might have lasted ten years. Before the 
expiration of this period the defendants refused to pay any further 
-pemiums, sad in an action by the plaintiffs to recoyer them the 
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y 
defendants pleaded that the agieement was so unreasonable as to be wilt a 
vives and that it was an implied term that the plaintiff company should 
be actuarially sound. It was held, that the contract was not u//ra vires on 
the score of time, as there was no obligation on the defendants to insure 
new property with the plaintiffs, and that the defendants had failed to 
dischaige the onus of showing any improvidence on their part, of any 
financial imstability in the plaintiffs, and therefore the plaintiffs wete 


entitled to recover “Municipal Muina! Insurame Lad x, Pontefract 
Corporation, 116 L. T. 671.] 


LECTURE VIII 


The various Acts of the different provinces relating to Local Boards 
have been re-enacted. See Madras Act XIV of rg20; U.P. Act III of 


1906 ; Assam Act I of rors; C. P Act IV of 1920, Burma Act IV of 
1921. 


In Zhe President of the Taluk Board, Kundapur v. Burde La&shn- 
narayana Kampthi [31 Mad. 54.] an agreement between a contactor and 
a Local Board contained the following terms :—‘ As I have taken ove 
under contiact for Rs. 406 the right to collect the fees on the articles 
brought foi sale in Udipi market from rst April 1902 to 31st March 1903, 
I am bound to act according to the following conditions :— 

* + i Ie ar 

If I, my agent, or servant were to act contrary to the above wegula- 
tions, I shall be liable to pay a fine not exceeding Rs. 50 unposed by the 
President of the l'aluk Board or I am not entitled to object if my gutta 
is*put up for auction again subject to the loss that may be sustained by 
the Taluk Board’ 





Under the terms of the above contract, the President of the Taluk 
| Board imposed on the defendant a fine of Rs. 20 on 4th November 1992 
i in respect of illegal excessive collections made by his agent The defen- 
: dant not having paid the hne, the President instituted a civil suit for the 
amount of the fine on 4th January 1904. It was held that the penal 
clauses of sections 162 C and 162-D of the Local Boards Act did not 
reclude thc plaintiff from suing the detenoant on his contiact. 


In April rgir, the Local Government Board, im pursuance of their. . 
Steigtore powers, issued a genetal order to all lewi autgorities " hereby” 
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^ 
they sanctioned. betorchand “any reasonable expenses) that might be 
meutred by any local authority im connection with any local public 
| celebiation on the occasion of the King’s coronation ; and on May znd 





TE, ‘ the defendant council passed a resolution that a sum not" excceding three 
7 | fathings m the pound should be expended out of the rates in carrying 
! | out the coronation festivities m the district. The three farthings tate 
i would produce about £240. The Attorney-General, at the relation of 
| j certain 1ate-payers, brought an action against the local authority to 
| | restrain them fiom paying the £240 out of the rates on the ground that 
TEE such payment would be x/éra vires and illegal, and applied for an interim 
1 | injunction pending the tual of the action. It was held that it was not 
| i a case for an interlocutury injunction déorner-General v. Last Darnet 
à I Valley Urban District Council, 75 J. P. 484 ; Attorney-General v. AMarthivr 
| $ Tydri/ Union, (1000) 1 Ch. $16 applied, 

1 | Section 23 of the Public Health Sets Amendment Vet. 1907. provides 
1 | that the making of any addition to an existing building In raising 
i | any part of the roof, by altering a wall oi making any projection trom 
| ERN the building. but so fat as regards the addition only... shall be !eemed 
; | to be the erection of a new building." A bye-law of à rural district council 
i required that. every person who shall erect a new domesti building 
| shall provide in the rear of such building an open space exclusively 
] | belonging to such building...’ The governors ot a school within the area 
i cC of the district council proposed to add to one ot the masters’ houses a 
1 | í projection, three storeys high, containing a room on each floor. By virtue 
4 | ol section 23 atoresaid this addition was to be deemed a “new building ` 
1 uu within the Public Health Acts and the bye-laws made in pursuance thereo! 
| i | bv the 1ural district council, The council refused to approve plans fot 
NR , the work on the ground that the addition did not comply with the above 
4 | bye-law as to the provision of an open space in (he rear of the new 
3 . buildings. "Phe school governors contended that it was unposnible to 


| piovide'an open space in the rear ol a new building which consisted. oi 
an addition to an existing building, aud that the bye-law was unreasonable 
and uHra vires m It was held. that the byeslaw was unreasonable and bad. 
LRepton School Governors. Repton Rural Council, 87 Y. J. (KB B) 897 ^ 
(1918) 2 K. B, 123) 


i The owners of- frontages on certain roads agreed with the urban 
authority, h: deed maderin 187y that hom January rt. 1886. the roads 
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should be dedicated to the public. and. should be accepted by the urban 
authority as public highways tepanable bv the inhabitants at large: 
and should be maintained and :epaued accotdingix, and that the urban 
authority should be at liberty to plant trees and to ciecit and maintain 
seats for public use thereon, and io do all othe: acts, and to 
exercise all other powers under a Local Act of i855. and she 
Public Health Act. 1875. It was. however. in and by the said deed 
luither agreed that the urban anthoritv wa» to retain and have the same 
powers of requiring the frontageis, so Soon and to such extent only as 
theit lands. should be actually occupied for building purposes. to sewer 
level, pave, etc.. such of the said roads as should tor the time being not 
be sewered levelled. paved, etc.. to the satisfaction of the urban authority 
and such powers of executing and of recovering expenses. and of taking 
proceedings in relation to the matters aforesaid, as the urban authority 
would fot the ume being have or be capable of exercising under ihe 
Public Health Act. 1875 ot the Local Act. if the said reads had for the 
time being, not been accepted by the urban authority ax public highways. 
and were not highways repaitable by the inhabitants at large, The 
corporation, who had adopted the Private Street Works Act. 1392. sued 
a successor in title of one of the trontageis on one of the said roads, under 
Secs, 14 of that Act, for the apportioned expenses of private. Stree. works 
executed on the road. The fromagets had taken no objection to the 
provisional ui to the final appoitionment under secs. 7 and r2 of the 
Act. It was held that if the meaning of the deed was that the toads were. 
as between the parties. to be deemed highway» tepairable by the inhabi- 
tants at “large, and that—by implication—the corporation undertook not 
(o put into force the Private Street Works Act, 1592. agains the 
frontagers. it was uira vives. If the deed had no such meaning, it was 
no bar in the present case, to proceedings unde’ sec. 14 of tha. Aci 
Folkestone Corporation s, Rook. 71 ]. P. 350] 


i d 
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LECTURE IX. 

Boards of Revenue have* been reconstituted in Bengal and Bihar 
and Onssa, by the Bengal Act II of 1913 and Bihar and Ossa Act 
I of 1913. 

Itis not within the competence of the Board of» Revenue to cancel 
m revoke a certificate issued by a Collector under the Papsions Act (SXIN 
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¢ 
of 1871), Rules issued by the Government and printed at page 125 of the 


Board's Standing Orders cannot be considered as rules flamed under 
section r4 of that Act. 


Sadasiva Alyar, J., said . “Those rules do not refer to suction 14, 
and they do not state that they were lamed by the Board of Revenue 
with the consent of the Government. 
that all official acts have 


Of course, there 1s a presumption 
been done in accoidance with the law, and 
if those rules declare that they were framed by the Board of Revenue 
under section 14. we might presume that the consent of Government 
had also Laru obtamed for the rules so framed. Or, if section T4 says 
that, after the Government has given its consent to the rules framed 
by the Chief Controlling Revenue Authonity, that 1s, the Board of Revenue, 
they should be issued by the Government, then if the Government issues 
some rules, we might presume that they were framed by the Board oi 
Revenue with the consent of the Government and issued according to the 
statute. But when section 14 15 silent as to the issuing of any rule by the 
Government, the meie recitation in the Boatd’s Standing Oideis that 
certain rules have been Issued by the Government cannot ruse a presump- 
tion that they were framed by the Board of Revenue with the consent 
of the Government I am, therefore, inclined to hold that these rules Are, 
ultra vires and the Collector's certificate 1s valid without the sanction of 
the Government.” [Sudéarotw v. Ramarow, 18 L C. 353) 


m 


Under the Standing Oidei XV, cl. 16 of the Madras Board of 
Revenue, a Deputy Collectot 1s empowered to cancel the grant, if at any 
time within three years of the date thereof, he is “ satisfied that the decision 
was passed unde: a mistake of fact.” When therefure the Tahsildar 
makes a grant under the mistaken impression that the plaintiffs darkest 
is only for a portion of the surve field, while in fact it is for the whole, 
the Deputy Collector's «o dz cancelling the viant 
| Devaramani Bhogappa v. Pedda Bhimaka, 28 1. C. 2 


Under sections 65 and 66 of the Land Revenue Code (Bom. Act 
V of 1879) an occupant of land apprupriated for purposes o] agriculture 
can under certain circumstances be summarily evicted by the Collector 
When therefore the land was not used for agricultuial purposes, tho 


sections have tio application, the order and notice of ejectinent are xifra 
vives of the Revevae authGrities, because “it is not possible to attribute 


in alfa vires 
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the ordei o1 the notice to any section of the Land Revenue Code under 
which the Revenue authorities can be said to have the power to evict 
the present plgintiffs hom the land in. dispute" [Rasulkhan v. Secretary 
of State, 39 Bom. 495]. 


LECPURE V, 


Tur, Indian Companies Act, 1882, was replaced by Act VII of 19:3. 
This Act was amended by Acts X and XI of 1914, XI of 1915, XLII of 
1920 and replaced in pait by Act. XLVII of 1920. 


The Indian Life TORIA, Companies Act. (VI of 1912) regulates 
the life Assurance Companies and applies to all persons or bodies of 
persons who carry on life assurance business in British India. 


The Provident Insurance Societies Act (V of ryr2) provides for the 
reeulation of Provident 1nsurance. Societies. A Provident Insurance 
Society means any person or body of persons whether coiporate 
or unincorporated which receives premiums or contributions for insuring 
money to be paid on the bhth, marriage or death of any person or on the 
happening of such other contingency or class of contingencies as may be 

"preserved Every society has power to make rules for the disbursement 
of e penses of management, for payment, of debts and for any other 
matters that may be prescribed. 

The Basel Mission Trading Company Act (X XXV of 1910) consti- 
tuted the trustees appointed in pursuance of the Enemy Trading Act, 1916, 

.into a Body Corporate undei the corporate name of the Mission Trust of 
Madt1as. 


The Enemy Missions Act (IX of i921) constituted trustees as 
: bodies corporate fo: the management of various mission institutions 


9 


e mentioned in the Schedule to that Act. š 





According to the memorandum of association, plaintiff and another, 
their heirs, executors and administrators were to besecretaries of a Bank, 
whose duties, powers and emoluments were set out in the articles of 
association. Plaintiff continued to be the secretary for many years. | 
Later on at a general meeting, the shareholders appointed a new managing 
agent to whom most of the powers of the. plaintiff . were transferred, 
modified the articles of association, and "curtaildü the powers and 
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a emoluments of the sec etary. Pluntif then sued the duectors of thi 
Bank, and prayed for an injunction restraining them from interfering 
with the performance of his duties as secretary, contending that the 
resolution of the share-holders was invalid, since it altered the memorandum 
| of association, and also amounted to a breach of contract by the company 

with regard to the terms on which he took up the secretaryship, It was 
| held (1) that the resoluuon of the share holders did not alter the memoran- 

dum of association and was therefore valid ; (11) that the portion of the 
articles which sets out the powers of the secretary is not a part of the 

memorandum and is therefore liable to be altered by a special resolution 

unde: Sec. 76, and (111) that the resolution was a valid one, there being no 
: proof of any agreement between the secretary and the company to the 
| effect that the subsequent alteration of the articles should not affect the 
terms of the contract upon which the plaintiff took up the secretaryship 
W. P. N. M. Chidambaran Chettiyar v. Krishna Aivangar, 33 Mat, 36| 


j Where the articles of association of a United Company laid down :- 

| “ No person shall be appointed, or have authority to act who is not a share 
holder in the Company,” it was held that to construe the articles as requiring 
the person appointed to be a share holder when the proxy is signed 1s to 
put too narrow a construction on the words , if an unqualified person is^ 
1 named in the proxy, the nomination is not an appointment, in any effective 

; sense ; his nomination does not become an appointment until he is qùalı- 

1 | fied ; in ordei to act something more is required—he must be qualified 
i | not only when he is ‘appointed’ but also when he acts TZ» re Bombav 
ij ! Burma Trading Corporation, 29 Bom. 126 (P. C.)]. . 





m 


Where the aiticles of association provided that the number of directors 
| : should be not less than three and also that any casual vacancy occuuing 
1 £ on the Board might be filled up by the Board and that the continuing Board 
1 | might act notwithstanding any vecancy in their Board, and, upon a casual 
[ | vacancy having occurred, the defendant who had shares allotted to him by 
i the two directors, became subsequently a director and confirmed the 
resolution to himself and joined in a resolution that the shares allotted to 
> him should be paid in full forthwith, he was held liable to pay the shares 
allotted to him. [York Tramway Co. v. Willow, 8 Q. B. D. 685.) 


Where under a trüst deed, a majority of the debenture stock-holders 
had power to sanctzon any modification of the rights of the stock-holders 
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as against the company, and the majority passed a resolution agreeing to 
convert their redeemable stock into irredeemable stock, it was held that 
the resolution was not ultra vires, and was binding on the minority. [Zx 
re Joseph Stocks, €> Co., Ld, Watley v Joseph Stocks & Co, L4, (1913) 
2 Ch. 134, n. — 26 T. A R. ar). 


Articles of an association provided (Article 53) that © the company 
in general meeting may from time to time...increase its capital by the 
creation of new shares.’ Article 59 provided that “any new shares 
from time to time to be created may from time to time be issued with 
any such guarantee or any such right of preference over any other 
shares previously issued...or at such a premium, or with such deferred 
rights, as compared with any shares previously issued or then about 
to be issued, or subject to any such conditions or provisions, and 
with any such right, or without any right of voting, and generally 
on such terms as the company may from time to time by 
resolution of a general meeting declare.” At extraordinary genera! 
meetings of the company, the company passed and confirmed certain 
special resolutions, among them one substituting the words “ by 
resolution of the directors" for the words “in general meeting" 
in Article 53. Subsequently the directors passed a resolution 
to incr»ase the company's capital by the creation of 1,25,000 new 
shares offr each. It was held that, even assuming that the resolution 
of the ee to increase the capital by the creation of new shares 
was iufra vires, those shares could not be issued without the sanction 
of a resolution of a general meeting of the company as required by 
artitle sg; that the plaintiff, who was a shareholder of the company 
and a former director was not precluded from obtaining an injunction 
restraining the company from issuing the new shares without the 
sanction of a resolution of a general meeting by the fact that he had 
been a party to the.passing of the resolutions which authorised the 
increase of capital and had taken shares issued under earlier 


resolutions [Mosely v. Kofiyfontein Mines, Lda (1911) 1 Ch. 73]. 
'" 


lhe directors of a company had under the articles of association 
power to delegate any of their powers to committees consisting of 
such member or members of their body as they thought fit. B was 
one of five directors. The other directors were fissatished with the 
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manner m Which D discharged his functions as duector. A resolution 
was passed at a meeting of directors to the effect that a committee 
should be appointed to transact all ordinary business of the company 
and should consist of all the directors except B. It was held that the 
resolution was invalid, not having been passed in dend fide exercise. of 
the powers gnen to the directors by the articles of association [Bray 
Smith, v. Smith, 124 V. T. Jo. 203.] Where a dissentient minority of 
share-holders ina company seek redress against the action of the 
majority of their associates, they must, in order to succeed, show that 
the action of the in ijoritv is xira verres, or that the majority have 
abused thelr powers and are depriving the minority of their rights 
| Dominion Cotton MS Ca, Ld v. Amra (15121 A, C 5am Saf I. 
P. C. 235. 

The liquidator of a Bank sued one M for recovery of a cert; 
sum of money on the basis of a promissory note alleged to have been 
executed by him and one S jointly. It was alleged thai M and S. 
applied for the allotinent of certain shares in the Bank, which shares 
were allotted by the managing director on the 29th June igri and 
notice of the allotment was given io M and received by him on the 
sth January 1912, On the 18th January M repudiated the allotment 
and denied having made any applicatton. It appeared that on 2oth 
November 1908 two directors of the Bank had made a delegation of 
the power of allotting shares to the general manager, and that 
subsequently, on the 27th November 1908 these two (one representing 
a third director by proxy) together with a third, purported to confirm 
the decision of the previous week. Ii appeared further that neither 
of these two directors had paid their allotment money by that date: 
It was held, (1) that under the circumstances no prope: meeting of 
the directors could be said to have been held and that there was no 
valid delegation of the power of allotting shares ; (2) that, consequently 
there was no valid allotment of the shares to ihe defendant and 


. therefote, there was no consideration for the promissory note ; (3) that 


in any case, it was open to the defendent to revoke his application 
for the allotment of any shares, provided the revocation was anterior 
to the date of any valid allotment or ratification by the Doard of 
Directors ; (42 that no valid ratification of the invalid allotment before 


" revocation could be said to have been proved; (5) that, under the 
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circurastances, the defendant was not hable. | Bank of Peshawar dat v 
Madhoram, sx I. C. 812.] 


The original capital of a company consisted of preference and widimary 

shares, the preterence shares having a fixed dividend. but no proint as to 
capital. The company, having power to convert its paid-up shares into 
stock. convelted its ordinary shares into ordinary stock at face value. but 
in convelting its preference shares into preference stock bearing a lower 
rate of interest it gave the holders extra bonus stock to maintain their 
former dividends. The company also made direct issue of fully-paid 
preference and ordinary stock for cash without going through the tormality 
of first issuing fully paid shares and converting them The company 
also made direct issues of parth paid ordinary shares and partly paid 
ordinary stock for cash. All the holders were placed on the register and 
received asidends, Many vears after these issues were made the company 
was wound up voluntarily, and afte: pasing all the creditors the liquidator 
had a balance ot surplus assets tor distribution among the members. 


It was held, (a) that, having regard to the lapse of time. the irregularity 
in the direct issues of the fully paid preference and ordinary stock must be 
lieated as w aived, and the holders were entitled to 1ank for ihe full amount 

' their holding : (b) that the original holdeis and transferees of preterence 
sok conyerted from fully paid preference shares could only rank for the 
almoui.. “eplesenting conversion af face value and not for the bonus stock, 
which was wholly ura vires and must be treated as non-existent: (c! that 
the holders of partly paid shares were entitled to rank for the amount paid 
and«were subject io a call for equalisation; (d) that the original holders 
and transferees of partly paid ordinary stock were not entitled to rank at 
all. as their stock was wholly uira vires and must be treated as 
non-existent. [lure Home and Foreign Investment and Agency C». 


* 


(1912) 1 Ch. 727. s 


ki 


The appellant company issued 5.000 bonds of Z 10 each, iepayable by 
instalments, on the terms that the company would. when and so far as 
there were net profits available for the purpose pay to each 1egistered 
holder the principal money and £25 by way of bonus. Ii was declared 
on the face of each bond that the principal and bonus should be pavable 
exclusively out of net profits, The holdei of any len bonds had the option 


of converting the principal monev into a first, mutigage doMantcre of the, 
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company loi £100. without prejudice to his tight to the bonus, 1t was 
also provided thai the company might after six calendar months’ notice pay 
off the principal money and bonus. The option of conversion into list 


Fmortgage debentures was largely exercised by the bond holders. but 


4 1.25.000 in respect of bonus remained unpaid, the company not having 
made any profits. The company proposed to extinguish this lability in 
respect of the bonus by the issue of fully paid shares. [twas held that 
the proposed transaction was w//va vires because it was an issue ot shares 
without payment, inasmuch as the consideration tor the shares was the 
release of a charge upon money which did nat belong to the company as 
a corporation. but to the shareholders as individuals. | Fapia/ina. Develop- 
ment Corporation, Ld.. and others v. Bury, (1910) AOC. 430279 |e J 
(Ch). 597]. 

A surrender of shares to a limited company, not involving any reduc- 
(ion of capital and not amounting to a purchase of its own shares by the 
company. is not necessarily w//ra vires. 


In 1896, pursuant to articles of association and special resolution, the 
holders of 6 per cent. fully paid preference shares surrendered the same 
to the company in exchange for fully paid 5 per cent prelerence shares 
and a contract in writing was duly filed with the Registrar of Joint-Stock 
Companies, pursuant to section 25 of the Companies Act, 1867. ‘The 
surrendered shares weie not cancelled. but were subject to be re-issued by 
the company. It was held that the surrender not involving any reduction 
of capital was valid: that the ansacuion did not amount to a purchase by 
the company of ifs own shares: and that the new shares issued in 
exchange were fully paid up. "Rowell v. John Rowell & Sous, Ld., (19121. 
2 Ch. 609: 81 L. J. (Ch). 759. Zeasda/es Case, (1873) L. R. 8 Ch. 54 and 
Eichbaum v. City of Chicago Grain Elevators, (1891) 3 Ch. 459 followed . 

. 


Acts Jond Jide done by a dnector o1 manager of a^company aie valid 
notwithstanding any defect that may afterwards be discovered in his 
qualification, and this not only between the company and outsiders, but 
also between the company and its members, 


A'chairman who presides over a meeting ot a company is neithe 
wholly a ministerial officer nor wholly a judicial officer; his duties are 
of a‘ mixed nature “and he is not liable to be muleted in damages, if 
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acting doud fide according to the best of his judgment and without malice. 
he erroneously excludes a share-holder from voting and also declares him 
to be ineligibie as a director of the company. 


A share-holder, who has been wrongfully refused the right of voting 
or of election as a directoi, cannot maintain an action for damages against 
the chairman of the company without alleginz and proving that the latter 
was actuated by malice in ruling against him. In such cases. the meie 
deprivation of a man's legal right does not entitle him to damages. 


Whether a certain person was or was not a qualified director, whether 
O1 not a certain person was qualified to act as chairman of a geneial 
meeting, and whether certain persons were or were not duly elected as 
directors of a company, are matters which relate exclusively to ha 
internal management of a company’s affairs. With such matters the 
court declines to deal at the instance of any person othe: than the 
company itself, unless there be something illegal, oppressive, fraudulent. 
ultra vives on the part of the company gua company, or on the pait of 
the majority of the company. so that they were not fit persons to determine 
ii. People ought as far as possible to be allowed to manage their own 
s affairs without interference by a court of law. [Ramuarain v. Rambishen. 
416 P.R 1911« 10 T. C. 515]. 


"The director of a company who acis u//ra vires. but honestly and 
reasonably. and on the advice of counsel which is erroneous. is within the 
terms of section 279 of the Companies (Consolidation) Act, 1908, and the 
court nay, if it comes to the conclusion that he ought faily to be excused 

* for the breach of tust. relieve him i1om liability either wholly or in part. 
(In ve Clavidge’s Patent Asphalfe Co., (1921). 1 Ch. 543; Im re Allsop 
Whittaker v. Bamford, (1914) 1 Ch. t applied. 

Although a director of a public company is always clothed with a 
fiduciary character in regard to the dealings of any property of the 
company in his capacity of directo1, the rule that a trustee is not allowed 
to make a profit of his trust does not apply to such a director gua director 
only. [Za re Port Canning Land Investment & Co.. 6 B. L, R. 278]. 


A director of a company, though he may occupy a fiduciary position 
with regard to the share-holders collectively. holdseno such position with. | 
regard to the individnal share-holders So ar® action gill not lie to recover 
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damages in relaton (o certam shares in à company, on the ground that 

the defendant, a director of the company, honwing the shares to be 

worthless. made false iepresentations as to thei nature aud thus induced 

the plaintiff to purchase the same, | Hion v. Macantife, 18 All, 50]. 

| : Misrepresentation, by the director of a Bank to an intending appli- 
cant for purchase of shares will not bind the Bank, or enable the purchaser 
$ alterwards to iepudiate the contract with the Bank. |Proruetal Bank of 

| India v. Rai Raja ej Singh, 127 P. R 188g]. 


i qe When the plaintiff Bank sued ihe detendant company for recovery 
! of a certain sum due in respect oi inoncv advanced by the Bank to the 
| company, for future interest and lor a hen on all the taw materials and 
| manufactured goods of the company until satisfaction, and it was con- 
: tended on behalf of the defendant that the borrowing bs the directors 
| E from the Bank was in excess of then powers, it was held that the borrowing 
: | bv the directors in so far as it was in excess ot their. powers was impliedly 
| ratified and sanctioned by the share-holders at general inecuings, The 
4 | i passing of accounts and declaration of dividends constituted sanction and 
| ratification of the borrowing in excess. [106 P. I. R. 1902]. 

F The directors are personally responsible for any loss the company 


may sustain bv reason of acis done by them, not warranted by the 

memorandum of association (ANe/Aiawar Trading Co. v, Virchand. 18 
e 

Bom, 11g. and the company does not incur any liability in respect ol 


» 


such acts. [Zu re Port Canning Land Investiment & Co. 7 b. L. R. S831. 


4 





By the articles of association of the defendant company the Board 
Yo of Directors were empowered to “ appoint from time to time any one or 
4 ot. | more of their number to be managing director or managing directors 
P - on such terms as to remuneration... aud with such poweis and author- 
i pi ities, and foi such period as thev deem lit, and may revoke such 
* appointment.” In igo8 the dsreclors appointed the plainiil as a 
A | managing director and agreed that he should hold the office as long as 
; he should remain a director of the company and retain liis due quali- 
0| fication and should efficiently perform th® duties of the office. ‘The 
aw d plaintiff continued to comply with those requirements, but in rore his 
E appointment as managing director was revoked. In respect of this 
E termination of his agreement the plaintiff claimed damages for wrong- 
| ful dismissal and the jury found à verdict in bis favour. Ho was held 
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that the agreement for the appointment of the plaintiff as managing 
director, although containing no power to revoke the appointment, 
was zafra vires the directors, and that the plaintiff was, therefore, 
entitled to recover damages in respect of his wrongful dismissal. 
[Melson v. James Nelson & Sons, Ld., (1913) (2 K. D. 471282 L. 1) K. B. 
827. Blue! v. Stutchburys, La., (1908) 24 T. L. R. 469 distinguished]. 


A share-holder in a limited company, carrying on the business of 
timber merchants, brought an action of declarator and interdict 
against the company, in which he averred that the balance sheet issued 
by the directors and passed by ^ general meeting was false and sZfra 
pires, in iesper t that the stack of timber vas entered therein at less 
than its true market value, whereby a pait of the profits earned by the 
company was concealed from the share-holders, bui he made no 
averment of fraud on the part of the directors. It was held that the 
valuation of the stock of timber was an administrative matter within 
the discretion of the directors in connection with which they were 
answerable only to the general body of share-holders of the company ; 
that there were no relevant averments of w//ra vires actings on the 
part of the company or the directors ; and the action was dismissed. 
, Young v. Brawnlee & Co., (1911) 5. C. 677. 


When the appointment of a ZMus^iddi by the managing agent oi à 
compan’ was never submitted to the meeting of the share-holders of 
the company, the mere fact that the person appointed was allowed to 
work as mustadd? for some time could not be held to be ratification or 
acquiescence in, such appointinert by the company. [Ramchand v. 
Diamond Yubile Flour Mills Cv, Ld.. vo PLR, 1905]. 


Section 6r, Indian Companies Act (VI of 1882) (corresponding 
with section 38 of the English Companies Act of 1862) creates a new 
liability in the share-holders, and that liability includes contribution, 
not only in réspect of calls made since the winding up, But also in 
respect of unpaid calls made before the date of the winding up, whether 
barred by limitation at that date or not. Directors have no power to 
cancel shares duly issued to a share-holder at his request and so reduce 
the capital of the company. [Soradjz Famselfi v. Ishiwavdas fugjiwandas 
Store and another, 20 Bom. 654]. There 1s nothing to prevent the direc- 
tars af a company from entering into a contract with company for 
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e 
their own benefit [10 P. R. 1905]. Once the rights of parties dealing 
with a registered company have become fixed by a contract, tlie 
company cannot by a special resolution subsequently passed by it 
alter those rights. [Conjeereram Hodgsonpel Nidhi v. AKarnfdasiamy, 28 
I. C. 847, following 4//en v. Gold Reefs of West Africa, Ld., (1900) 1 Ch. 
D. 653] 

By an agreement made between the defendant company and the 
plaintiff, the latter was appointed sole manager for a term of the 
company’s confectionery department and of extensions of it. He was 
to have full power to conduct in a reasonable manner the practical 
and commercial business of the department without in any way being 
interfered with by the directors, except as regarded the expenditure of 
additional capital on new branches, the erection of additional buildings 
or machinery, or the conduci of legal matters. The plaintif now 
sought to restrain the company from alleged wrongful and unwarrant- 
able interference with the conduct of the business of his department. 
It was held that the agreement was u//ra vires of the articles of associa- 
tion of the company and of the directors, and could not be enforced. 
[Hornv. Henry Faulder & Co, Ld. 99 L. T. 524] So when the 
promotors of a company for working mines contract that the company 
when formed, shall purchase ceriain mineral property, without taking pre- 
cautions to ascertain the value of such property and stipulate that the 
«eiidor shall give them a bonus out of the purchase monev, the contract 
is in excess of powers or in breach of trust and cannot be specifically en- 
forced. Where an agreement entered into by the managing agents of 
company is unreasonable and such as should not be entertained in the 


e 


‘ . : TE ” 
usual way and according to the ordinary course of business it is wa 


vires and the company is entitled to repudiate it. [Ramchand v. Diamond 
Jubilee Flour Mills Co., Ed., xo P. R. 1905]. 


A harbour improvement company were authorised by their private 
Act to establish a fish market, All fish (with some immaterial exceptions) 
which was landed at the port had, under a penalty. to be sold in the 
market. The company had power, under secjion 49 of their Act, to make 
bye-laws for "the regulations and government of the fish market and of 
the quay on which the same is established,” and penalties were imposed 
on persons offending against any bye-law. One of the bye-laws made pro- 
“vided that “ no person shall gut or cleanse any fish in the market except 
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a 
by the leave ot the whaif-master and in such place (if any) as may fiom 
time to time be appointed by the wharf-master for that purpose. An 
order was made by the wharf-master that, " owing to the impossibility. of 
getting rid of the offal, no dog-fish, ray or skate are to be gutted in the 
Fish Market.” No adequate place for gutting dog-fish was to be found 
in the town, except the Fish Market. The fish were bought in the 
market mainly for sending away by rail, and dog-fish must be gutted as 
soon, afte: they are landed, as possible, as they largely consist of offal, and 
quickly decompose. A buyer of dog-fish, the respondent gutted them in the 
market without obtaining leave from the wharf-master, An information 
against him was dismissed on the ground that the bye-law was unreasonable. 
and therefore bad. as it would be impracticable to carry on the industry if 
buyers were prohibited from gutting fish in the market. It was held, 
that a» the effect of the bye-law was to prevent the landing of the dog-fish, 
or the sale of it in the Fish Market, it must be sold according to the Act, 
without the leave of the whaif-master, the bye-law was unreasonable and 
bad in law [Suton Harbour Improvement Co. v. Foster, 89 L. J. (K. B.) 


829]. 


A company incorporated by private Act of Parliament owneda fish 
market, where all fish landed in the district for sale had to be sold. Under 
their statutory powers of making bye-laws for the regulation of the market 
and preventing nuisances therein the company passed a bye-law prohibiting 
the gutting of dog-fish in the market Dog-fish contain an unusual amount 
of offal, and have to be gutted very soon after landing ; and the company 
had found great difficulty in getting rid of the offal, which was a nuisance. 
The prohibition would have the effect of altering the conditions of the 
dog-fish industry, and of restricting the sale of the fish, but would not put 
an end to it. It was held that the bye-law, in the circumstances, was reason- 
able, and therefore valid. "Suson Harbour Improvement Co, v. Foster 
(No. 2) 89 L. J. (Ch.) 540: 123 L. T. 549). » 


* 


LECTURE XI. 
* 

By the IMPERIAL Baxx or Inpia Act (xLvi of 1920) the Presidency 
Banks were dissolved and amalgamated into the Imperial Bank 
of India, of which the Presidency Banks were designated branches. 
The Imperial Bank is constituted a body corporate, with power ta | 
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| hold, acquire and dispose of property, open and close branches and 
! enter into contracts. ‘The business 1s managed by a Central Boatd of 
I ü Governors, with Local Boards mall branch stations, which have power 
l i to make bye-laws. [he schedules specify the nature Of business which 
E the Bank can and cannot tiansact. The annextuies to the Act prescribe 
B the procedure and routine of business, 
B Under the Inpran Rariway Doarp Act (iv of rgos), a rail- 
[I way board was constituted for controlling the administration of 
04 railways in India and may be invested with all or any of the powers 
| E exercisable by the Governor-General ın Council under the Indian 
] Railways Act, 1890. 
| 3 The following Acts of Pailiament apply to railway companies 
| | in India :— 
: ü [.—4G. 7. P. Ay. Carma & 22 Vic, ce. 138; 23 & 24. Vic. c 
: | | 405 37 & 368 Vie, e dn. 
EE Hs. 7, Ry. Comat & 22 Vic c. 138; 37 & 38 Vic. c. i12; 
d s1 & 52 Vic e 5; 53 & 54 Vic. c. 6. 
Ë | adadi as. Ry. Co —16 & 17 Vicc. 465 17 & 18 View e 29; 
| E r8 & 19 Vie, c. 40. . 
PF IV.—2. & D G GL Ry Co.—18 & 19 Vie, e. 1135. 22 & 33 
i i | Vic. Ge 102, Or A 02 VIC. C. 49. " 
1 s | Vir E. Rp Co —13 & 13 Vic. c, 93, 16 & 17; Vic, c. 226; 
| NN (8 & 1) Vie. 6 38; 19 & 20 Vic. c, 122; 27 & 28 Vie. c 
1 de ^ 157; 42 & 43 Vic. € 435 42 & 43 Vic. 2008 43 Vic. c, 
i y to; 44 & 45 Vic.c. 53; 48 & 49 View c. 25; 55 &" 56 
| B Vim. B. Ry. Co mar & 22 Vic. c. 137; 23 & 24 View 6. 44. 
: : 4 68 & 64 Vic. c, 138; 1 Edw. VH c. 25. 
go VIL—O. & R. Ry, Co.—21 & 2a View c. 81, 51 & §2 Vic. c. 5. 
4 PI : The directois of a :ailway company have no power at thei 


own hand to dismantle the whole ündertaking and convert the 
plant into money. The directors of a railway company having 
proposed to dismantle the iino and to sell the plant, objection was 
taken by, inter-alia, one of the shareholders (who was also a 
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debemture-holder) on the ground that the proposal was x/fra vires and 
illegal. It was held that the directors had no power to dismantle the 
line, and interdict granted as craved. [Altice and others v. Zuvergarzy 
and For! Augusius Ry. Co, (1913) S. C. 849: sub nom. Zechaber District 
Commitee of Inverness-shire County Council v. Invergarry and Fort 
Augusius Ry. Co, 50 S. C. L. R. 550] 


Section 1 of the Great Northern and Manchester, Shetheld, and 
Lincolnshire Railway Companies Act, 1858, does not authorise the 
inaking by the two companies of an agreement for pooling all their 
income and receipts, nor an agreement for joint-working of both the 
lines as distinct from a working of both the lines by one only of the 
two companies. Therefore an agreement intended to efect these 
objects is uira vires [Ln re Great Northern Ry. Co and the Great 
Ceniral Rv. Co 24 T; L. R. 417). 

A alway company agieed to suppl, a hotel with a good and 
adequate supply of water fit for drinking pugposes as far as was 
practicable from the springs in their tunnel. The water was liable to 
be contaminated, and the plaintiff brought his action insisting that 
he was entitled to a proper supply of drinking water. It was held 
that the railway company had carried out their contiact, which was 
simply to supply surface water, which would otherwise run to waste, and 
that an agreement tosupply drinking water, and lay pipes and mains 
for all time would be za vires. [WW e/son v. Great Western Ay. Co. 
128 L. T. Jo. 340]. 

The G.*I. P. Ry. Co, while constructing a branch 1ailway known as 
the Haibour Branch Railway. laid their lines across a public street, which 
was vested in the Municipal Corporation of Bombay without their permis- 
sion and without acquiring the road. The municipal corporation sued 
the railway company to obtain a declaration that the defendant company 
were not entitled td take possession of the public street, where they had 
laid their permanent lines of railway without having previously obtained 
the permission, of the corporatiqn and without having acquired the land 
under the Land? Acquisition Act. It was held, on appeal, that under this 
section (Sec. 7 ofthe Railways Act)the Railway Company was entitled to 
lay the line without the permission of the plaintiffs and that „there was no 
necessity to acquire the road, which was already passing across the street. , 
(G.I. P. Ry. Co. v. Municipal Corporation of Bombay, 39 Dom. 565.  » 
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i 
j [n a suit by the Muuicipal Corporation of Bombay agamst the G. T. 
A P. Ry. Co., to declare that the plaintiffs were entitled to enter upon the 
L E £ 


lands of the defendant company to make connections between the mains 
and to lay pipes for this purpose without their permission, it was held 
that the plaintiff had the right to enter on such lands for the said purpose, 
that the connections were not either further accommodation works or 
accommodation works at all and that this section (Sec. 12) does not in any 
way take away the right of the municipality to enter upon the lands of 
the defendant company to make the proposed connections. ,G. 7. P. Ay. 
| Qo. v. Municipal Corporation of Bombay, 23 Dom. 358]. 
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Ina suit against a railway company tor the recovery of six pies 
i paid by a person under protest for the purchase of a platform ticket to 
l enable him to enter on the railway platform to see his friend off by a 
| mail train, the Small Cause Court which tried the case decreed tor the 


b | plaintiff. On the application ot the defendant company to the Chief 
l Court to revise the ordei ot the Small Cause Court, it was held (1) that 
P the railway company were justified in excluding trom the station platform 
1 | the respondent without a platform ticket, (2) that a railway administra- 


tion, under one of the rules framed by the Government of India (1ule,29) 
for the guidance of 1ailway officials and the public, has the right to exclude 
from the railway station. any person not having business on the railway 
premises: and (3) that the desire of a person to sce his friend off would 
| EE noi constitute business within the term of the rule. i|. 7. Ay. Co. v. 
Lala Moti Sagar, x16 P. L. R. 1911]. 
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Ina suit against a railway company lor refund of whartage alleged 
to have been illegally levied by the defendant company for delay in taking 
delivery of the first portion of a consignment, which arrived at the destina- 
tion in paris on different dates, it was held that the plaintiffs contention 
sd that the wharfage charge was illegal must succeed inasmuch as the rules 
) relied on by the company were not published in the (aze//e of India. It was 
a held also, that the general rules made by 4he Governor-General in Council, 
ET f and published in the Gaszelte of India by notification do not become 
4 operative as the rules of any individual railway company merely upon 
their adoption by the company. It must be shown that the particular 
ad . iailway company made, rules and that those rules received the sanction 
ci the Governor-General in Council and have been published in the 
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manner prescribed by the Act. [Wari Lal Sma v. B. N. Ry. Con 15 
C. W. N. 195). 


The plalntitf did not remove fiom the railway piemises goods 
delivered on payment of freight and other chaiges legally payable and the 
delay was due to a dispute between the parties, the plaintiff insisting on 
the weightment of goods and the defendant company objecting to 
it. The plaintiff brought a suit against the defendant company for 
refund of wharfage chaiges alleged to have been legally realized from 
him on the ground that the rules on which the defendant company relied 
were not made and published in the manner prescribed by Sec. 47 of the 
Act. It was held. that the rules were not made as contemplated by the Act 
and a decree was passed in favour of the plaintiff. It was held that rules 
adopted by a railway company though not originally prepared by it would 
satisfy the requirement of Sec. 47 of the Railway Act, if they were subse- 
quently sanctioned by the Governor-General in Council and published 
in the Gaze/e of India. [B-N. Ry. Co. v. Ramprofab. Gausham Doss, 
16 C. W. N. 360]. 


The plaintiff purchased a season ticket entitling him to travel on the 
defendant company's line of railway between two specified stations from 
the rst May to the 31st July 1902; on. or about the 18th May 1:902 he 
losbthe season ticket and requested the defendant company to issue to 
him a duplicate season ticket which the defendant company declined to 
do on the ground that the rules contained in their Quarterly Time Table 
and Railway Guide did not admit of duplicate season tickets being issued 
and they also declined to make any 1efund or to return the deposit made 
on the issue of the season ticket. The plaintiff filed a suit against the 
defendant company to recover the sum of Rs. 15 being the amount paid 
for the season ticket, including the deposit. and in the alternative, the 
plaintiff sought to recover that sum as damages. It was held (1) that the 
rule of the railway company published in their Quarterly Time Table 
and Railway Guide as required by Sec. 47 (1) was not "w/fra vires for 
want of sanction of the Governor-Genetal in Council; (2) that under this 
rule the company were not bound to issue a duplicate season ticket or to 
refand the deposit amount [ Zyramjee Ratanjee v. B. B. && C. I. Ky. Co. 
Civil Application No. 161 of 1903 in the High Court of Judicature at 
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The plaintiff handed over goods to a railway company tor despatch io 
another place, which was accordingly done. Ile, however, failed to take a 
receipt for the goods despatched which never reached their distination and 
in a suit ior damages, the company pleaded that under a rule lramed 
under Sec. 47(1) (1) " delivery " will be deemed to be complete only on a 
receipt in the prope: form being granted by the company's authorised 
servants, and that as the rule had not been complied with in the case. 
they were not liable. It was held, overruling this plea, that goods had been 
‘delivered’ to the railway authority within the meaning of Sec. 72 and the 
company could not escape liability for thei: negligence. 


Per Piggott, J.—It is not open to a 1ailway company to enact, by 
means of a rule. that although as a matte: ot fact goods have been delivered 
to a duly authorised servant of the administration to be carried by the 
railway, nevertheless the court shall not deem them to have been so 
delivered unless and until the railway servant in question has performed 
a particular act, such as granting a receipt. 


Per Walsh, J.—No rule which any company can make can cut down, 
control or limit its liability which is a cieature of Statute under 5.72; and 
if a rule is relied upon by the company which is inconsistent. with that 
liability, it has clearly gone beyond the authority created for making rules. 
[Firm Sohanpal Munna Lal v. The East India Railway, 44 Al. 218]. 

r 


A firm of fire-brick manufacturers, who owned a private railway siding 
in their works, made use of the locomotives, wagons, and servants of the 
railway company, when moving materials from one part of the works to 
another. The Railway Company having intimated an increase in its charges 
for these services, the manufacturers objected to the inciease a» unreason- 
able, but continued to accept the services and to make payments at the 
old rates, which the company accepted as payments on account. In an 
action by the railway company for a sum representing the difference 
between the accounts rendered and the amounts paid, the detendants main- 
tained that the jurisdiction of the court was excluded in respect that the 
questions of the legality of the increased charges fell to be determined 
either by an arbitrator appointed by the Board of Trade in terms of the 
Railway Rates and Charges, [No. ry (Caledonian Railway, &c.) Order 
Confirmation Act, ¢8y2, Schedule of maximum Rates and Charges 
(5) | or, alternatively, by the Railway and Canal Commissioners in terms 
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of the Railway and Canal Traffic Act, 1894, S. 1, sub-sec. 3. It was 
held that the statutory provisions founded upon were inapplicable in respect 
that the services were not incidental to the conveyance of goods on the 
railway, but were connected solely with the internal traffic of the brick- 
works; and accordingly that the jurisdiction of the court was not excluded ; 
also that the services were not w//ra votre} of the railway company, 
and (2) that the defendants having continued to accept the services after 
intimation of the increase in the charges, could not object to the increase. 
[Caledonian Ratlway v. Stein & Co.. (1919) S. C. 324] 





LECTURE XII. 


Port Trusts,— Under the CHITTAGONG PORT COMMISSIONERS ACT 
(IV of 1887), the management. of the cffice of the Port of Chittagong was 
vested in a body corporate called the Commissioners of the Port of Chitta- 
gong, partly elected by certain commercial bodies and partly nominated 
by the Local Government. The commissioners may hold property, may 
construct and carry out certain specified works, may frame a scale of tolls 
and charges, may make contracts within certain limitations, may raise loans 
on debentures and may make rules consistent with the Act for carrying 
out the purposes of the Act. 


fn an action by Harbour Commissioners against a coal expoiter, 
who brought coals by 1al to the harbour for shipment, asking for 
a declaration that they were entitled to charge rates on all coal shipped 
as bunker coal or otherwise, and for payment of arrears of rates, the 
Mefendant averred that the commissioners had not c harged the export rates 
in the case of other traders, and in particular had not levied export rates 
on any sea-borne bunker coal supplied to fishing vessels by certain named 
traders. He pleaded that this practice amounted to an illegal and undue 
preference at common law, and that consequently the imposition of such 
rates on him was illegal and ra vires. The commissioners admitted in 
evidence thi, when rates kad already been charged on sea-borne coal, 
tney had not hitherto made a second charge on its re-shipment as bunker 
coal, taking the view that it was exempted in virtue of a provision in their 
schedule of rates exempting from further charges goods which had paid 
rates on importation, where “such goods shall be re-shipped in the original 
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packages and shall not have changed ownership.” They explained, 
however, that the trade was of recent growth ; that they had made no 
special arrangement with traders and had granted no discharges for rates ; 
and that, even if they were bound to charge 1ates on the re-shipment of 
sea-borne coal, the shippeis had made it impossible for them to exact the 
rates by refusing to furnish aocounts of their shipments of all bunker coal, 
both sea-borne and rail-borne. It was held, that no case of undue preference 
had been proved, and that coal re-shipped as bunker coal did not 
fall within the exemption founded on by the commissioners. [rasez- 
burgh Harbour Commissioners v. Will, (1916) S. C. 107). 


Universities.—Since the passing of the Indian Universities Act, 1904, 
several universities have been constituted or re-constituted in different 
parts of India ; Benares Hindu University (1); the Patna University (2); 
the Dacca University (3); the Delhi University (4); the Lucknow Univer- 
sity (5); the Rangoon University (6); the Aligarh University (7); the 
Allahabad University (8); the Calcutta University (9); the Madras 
Uni versity (10). 


(1) Act XVI of 1915, Act III of 1922. 

(2) Act XVI of t917. 

(3) Act XVIII of 1920. 

(4) Act VIII of 1922. 

(5) U. P. Act II of tozo, m 

(6) Burma Act IX of 1920. 

(7) Act XL of 1920. 

(8) U.P. Act II of 1r921. 

(9) Act VII of rozi. " 
(10) Act VII of 1923. 


Under these Acts, the powers of the University have been enlarged, 
and the constitution made more representative. The limits of the powers 
of the University and its governing bodies are defined in’ the respective 
Acts and so long as such powers are exercised within such limits and in 
the manner prescribed all acts so done will be valid, 


In the maiter of G. A. Natesan [40 Mad. 125] the powers of the 
Senate and the Syndicate of the Madras University under the Madras 
University Act of, 1857 and Indian University Act of 1904 were discussed. 
In granting an application for an order under section 45 of the Specific 
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Relief Act by a fellow of the Madras University against the Syndicate 
for the purpose of compelling the Syndicate to forward to the Government 
a protest of his under Regulation 64 of the University Regulations against 
a resolution of the Senate, it was held that a regulation of the Senate 
providing for protests to Government in respect of all its resolutions will 
be u/fra vires in respect of those which do not under the Act require the 
sanction of the Governnient. 

Rule 5 of the regulations for the conduct of examinations framed 
by the University of the Punjab, provides that any candidate detected 
in giving or receiving assistance or in the use of any other unfair means 
in connection with an examination shall be disqualified from passing it 
and also from appearing at any University examination for a period of 
two years from the date of his disqualification and this rule was not xtra 
ures | Tajakmad v. the University of the Punjab, Lahore, 2 Lah. 197]. 

In ve Abdul Rasul [41 Cal 5:8] it was held that the question 
whether the sanction required under Sec. 12, Ch XI of the Calcutta 
University Regulations for the appointment of a University lecturer was 
ultra vires or not could not be determined in summary proceedings. 

THE CO-OPERATIVE SOCIETIES Act ilI of :9c2) was passed to 
facilitate the formation of Co-operative Societies for the protection of 
thrift and self-help among agriculturists, artisans and persons of limited 
means, Under it any society which has as its object the promotion of 
economic interests of tts members tn accordance with c >-oDerative principles 
or a society established with the object of facilitating the operations 
of which a society may be iegistered with or without limited. hability. 
These societies are declared bodies corporate with power to hold property, 
enter into contracts and the like with perpetual succession and a common 
seal. The society cannot advance a loan to any person othe: than a member 
and cannot take deposits from persons other than members beyond what 
is prescribed by the rules or bye-laws It may invest its fund in certain 
specified securities, No part of ‘the funds may be divided by way of 
bonus o1 dividend or otherwise, except out of reserve fund and a con- 
tribution may be made with th sanction of the Registrar, to any purpose 
coming under the Charitable Endowment Act, 1890, The provisions 
of the Indian Companies Act do not apply to these societies. 

Provident Society —The rules of a Provident Society provided that 
all disputes arising between a member and the society Shona be settled 
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by arbitration. An action. having been commenced by a member of the 
society for a declaration (a) that resolutions passed by the committee of 
the society purporting to permit certain members to withdraw from their 
membership or to give up shares, and authorising payments consequent 
thereon, and (b) further resolutions authorising the conveyance of land 
belonging to the society* to certain members in consideration of the 
cancelling of their shares were w//ra vires and void, the defendants applied 
that all proceedings in the action might be stayed on the ground that 
the matters in difference between the parties were disputes within the 
meaning of section 49 of the Industrial and Provident Societies Act, 1893. 
It was held that the disputes came within the purview of that section, 
and that the proceedings must be stayed [Cox v. Hutchinson, (1910), 


|. Ch. 5:13: 79 In J. (Ch) 259; Stone v. Liverpool Marine Society, 
63 L J. (Q. D.) 471 applied]. 


Friendly Society.--The transfer by a Friendly Society of £50,000 
out of its actuarial surplus to the fund for providing pensions on retire- 
ment for those engaged in the active service of the society was held not 
to be w/fra vives of the society. [Airsopp v. Helehion, 28 T. L. R. 
193]. 


By the rules of a registered Friendly Society it was provided that 
meetings for the “management of the society” should consist of 
*Ó delegates" elected by the members. It was held that a resolution for the 
conveision of the society into a limited company, m terms of sect. 71 
of the Friendly Socicties Act, 1896, passed by a general meeting of 
“delegates, " was zdra vires, in respect that under that Act a resolutign 
for conversion could only be carried by a ceitain majority of the 
members of the society at a general meeting of members and that that 
requirement was not affected by the rule of the society providing that 
meetings should consist of .“ delegates”; accordingly, that a scheme for 
the conversion of a Friendly Society into a company, the memorandum 
of association of which permitted (a) the distiibution of surplus assets 
among members, who under the rules of tre society would have had no 
right to paiticipate in that surplus and (b) payments to employees of 
sums out of capital which were unauthorised by the society’s rules, was 


ullra vires. | Willkinson v. City of Glasgow Friendly Society, (1911), 
5. C. 476]. 
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By section 77 of the Friendly Societies Act, 1896, the Chief Registrar 
may on proof that a society exists for an illegal purpose cancel the registry 
of the society. It was held that the mere fact that a society exists for 
the purpose of doing acts which are ultra vires its rules does not make it 
a society which exists for an illegal purpose within the meaning of the sec- 
tion, that the illegal purpose must be one which is unlawful independently 

‘ of the rules; and that, for the purpose of determining the question 
whether a society exists for an illegal purpose, the time at which the 
illegality of the purpose is to be considered is the time at which the 
cancelling order is proposed to be made. ‘Re Middle Age Pension Friend- 
ly Society, (1915) 1 K. B. 432. See also Performing Right Society v. 
London Theatre of Varteties, Ld., (1922) 2 K. B. 4331. 


Trade Unmions.— Trade Unions must be classed unde: Friendly 
Societies. They aie generally registered. under the Societics Registration 
Act (XXI of 1860) in India 


The general trustees of a society established as a trade union under 
the Trade Union Acts, 1871, and 1876, acting in pursuance of a resolution 
of the General Council, subscribed £100 of the moneys of the society for 
shares in a limited company which had been formed with the object of 
publishing a newspaper in the interests of the Labour Party, and whose 
profits, after payment of 4 per cent. on its shares, were to be used in the 
maintenance and extension of its business. The object of the tesolution 
of the General Council was not simply to invest the moneys of the society, 
but to contribute to the expenses of publishing the newspaper. The 
shares were applied for and allotted before the passing of the Trade Union 
Act, 1913. There was nothing in the rules of the society which authorised 
the application of its funds for political purposes. It was held that the 
above appplication of the funds. of the society was unauthorised and ultra 
vires, and not the tess so because of the provisions of the Trade Union 
Act, 1913, as that Act gave the society no furthe: powers with reference 
to political objects than those contained in the rules of the society, and 
that, therefore, the trustees were liable to make good the £,100 with 
interest. [Bennett v. National A malgamated Society of Operative House 
and Ship Painters and Decorators, (1915) W.N. 73: 113 L. T. 808]. 


« " rs i c — 
A trade union was established !n order “ to obtain for its members 
" 31. it 
the best possible conditions of labour in. connection avith the trade. 
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and the establishment of a fund foi the relief of its members in sickness, 
with medical and surgical aid, assistance to members out of employ- 
ment, accidents, old age, for the internment of deceased members and 
then wives, and fot regulating the ielations between employers 
and employees, and to attain these objects or some of them by assisting 
In securing legislation for the purposes of its trade subject to the 
Tiade Union Act, 1913. The rules further provided that the exe- 
cutive council were to exercise full contiol ove: the funds of the 
society and administer the same in strict accordance with the rules, that 
the funds of the society were to be invested in the Post Office Savings 
Bank unless otherwise sanctioned by the executive council and by rule 39 
"the executive council and branches may propose places in which to 
invest the reserve fund ; the same shall be submitted. to the members to 
decide by vote. Except in any corporate body under public contiol, all 
above £4 per member to be invested so that it can be obtained at any 
time by thiee months’ notice.” It was bdd that the application. of the 
society's moncy in the purchase of shares ip a company, the principal 
object of which was to momote the policy of the Labour Party by the 
publication of a news paper, was not within any of the objects of the 
society as defined by its rules nor an ordinary investment of the society's 
funds within the rules, but was simply a contiibution towards the expenses 
of publishing a political newspaper and, therefore was ura vizes; and 
that the moneys having been misapplied, the members of the executive 
council were personally liable to make them good to the society. [Carter 
v. United Souety of Boilermakers and dron and Steel Shipbuilders, (1913) 
W. N. 334: 32 T. L. R. 40]. e 
M,a member of a trade unicn, at meetings of the union, made 
valious attacks on its” officers, accusing them of misconduct in 
connection with the affairs of the trade union. It was alterwards 
resolved« that the umon, the gencral secietary, the committee, and 
lodges should take proceedings in respect of these attacks on behalf 
of the union or in their own names, _ The trade union did not take 
any such proccedings, but the general secretary sued M for slander 
and obtained a verdict. M was unable to pay the damages or the 
costs, and the trade union paid out of its funds the costs incurred by 
the general secietaty to his solicitor. There was no rule of the trade 


"m " * A Ll * 
. union authorising such à payment. In an action by a member fora 
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declaration that such payment was xira vies, and for repayment by 
the general secretary of the amount, it was held that the trade union 
had no legal imterest in the result of the slander action, that the payment 
to the general secretary of the amount of his solicitors costs was zifra 
vires, and that the general secretary was hable to repay it to the trade 
union with interest at 4 per cent. [Oram v. Hutt, (1912) W.N. 284]. 


The executive council of a trade union invested a part of their funds 
in à company formed to publish a newspaper to promote the interests of & 
political party, it was held, that the transaction was not an 1avestment, but 
a contribution, from which, in the events which happened, no pecuniary 
return was forthcoming, towards tne expenses of publishing a newspaper 
of definite political views, and that this application of the funds, not being 
within any of the objects of the tiade union as defined by its rules, was 
ultra vires, and that the members of the executive council were personally 
liable to repay the amount of the subsciiption. to the funds of the union. 
| Charter v. United Society of Boilermakers, 85 L. J. (Cb) 289: 113 L. T. 
1152; Bennett v. National Amalgamated Society of Operative House and 
Ship Painters and Decorators, 85 L. J. (Ch.) 298n. : 113 L. T. 808). 


^ Employers posted a lock-out notice suspending all employees who 
were members of a certain union, with the exception of a foreman. The 
union having intimated to its members that the notice must apply to all 
without exception, a member, who was a foreman, thereupon gave notice 
to his employers that he would leave their employment in a fortnight in 
conformity with a rule of the union that such notice must be given by 
*members before leaving situations. During the fortnight he remained at 
work. Thereafter he was expelled ‘rom the union on the ground that he 
had remained at work during the lock-out, but he was ultimately reinstated 
subject to a fine of £r, and the loss of all benefit to which he was entitled 
in respect of hi$ former membership. In an action at his instance for a 
declaration that the resolution expelling him was wfra vires and null 
and void, and for an interdict to prevent the union enforcing the reso 
lution, it was held, that the action could not be entertained. it being 
excluded by section 4(1) of the Trade Union Act, 1871, as it wasa pro 
ceeding instituted with the object of directly enforcing an agreement , 
between members of a trade union concerning the conditions on whigh 
they should be employed, and that the action was” also excluded by 
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section 4 (3) (a), as being a proceeding instituted with the object of 
directly enforcing an agreement tor the applicition of the funds of a trade 
union to provide benefits to members. [Sara v. Scottish Fupographical 
Association, (1919) S. C. 435]. 

A branch committee of * trade. union had power under their rules 
to expel any member for conduct bringing the union. into discredit. A 
member of the branch wiote to the head office alleging irregularities on 
the part of the branch committee. On being required to attend a meeting 
of the committee, he maintained that he did not intend to cast any 
reflection on the committee, and offercd to write to the head office to that 
effect, He failed to keep his pompe, and ultimately a resolution was 
passed expelling him from the union. The plaintiff claimed a declaration 
that the resolution was w/¢ra vires and void It was held that the action 
of the committee was amply justified under the circumstances, and that 
the action must be dismissed with costs. | Wobtenhsme vAavrleam ied 
Musicians’ Union, 89 L. J. (Ch.) 388 : (1920) 2 Ch. 388]. 

Corporations for public purposes—The following corporations. have 
been created by the Indian Legislature foi specific purposes of public 
utility. 


Under THE Town Improvements Acts such as the City of 
Bombay Improvement Act (Bom. Act IV of 1898) and the Calcutta.Im- 
provement Act (Bengal Act V of 1911) Boards of Trustees have been 
constituted for the improvement and expansion of those cities as bodies 
corporate. The Boards aie charged with the canying out of the objects of 
the Act, are invested with power of borrowing, acquiring, and disposing of 
property, and making bye-laws enforceable with penalties. 


A Calcutta landlord was tried by the President of the Tribunal 
appointed under the Calcutta Improvement Act (Beng. Act V of 1grr) 
for cutting off water connection in a tenanted house and was fined. Ona 
rule to set aside the order, it was held that the provisions of section 20 of 
the Calcutta Rent Act (Beng. Act IV of 1920) were not w/fra vires, bul 


- (4) of the rules framed under section 2 3 of that Act were w/fra vires 
[Goberdone Das v. Doolichand, 48 Cal. 955]. 


Under THE Mapras Town PLANNING Act provision is made for 
the constitution of * Board of Trustees’ as body corporate to carry out 
the purposes of the Act. See Madras Act VII of 1920. 
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Under THE INDIAN MUsEUM Act (V of 1910) a Board of Trustees 
has been constituted as a body corporate with property vested in them and 
with power to manage the museum and to make bye-laws, to exchange, 
sell, destroy, &c. articles and collections. Similar provision is made for 
the Prince of Wales Museum in Bombay by the Prince of Wales Museum 
Act (see Bom. Act III of 1909, as amended by Bom. Act VI of 1921). 


THe I[np1an Rep Cross Capita. Society Act (XV of 1920) 
constituted the Indian Red Cross Society to provide for the future 
administration of various monies and gifts received from the public 
for the purpose of medical aid to the sick and wounded and other 
purposes of a like nature during the late war. The members of the society 
are constituted a body corporate with a managing body with powers 
to make 1ules for the management, control and procedure of the society. 


The scope of these rules is defined and the purposes to which the funds 
may be applied are specified. 


Under THE MEDICAL Acts of various provinces Medical Councils 
have been constituted for the regulations of medical practice :—(See Burma 
Act I of r915 , Bom. Act II of 1916; B. & O. Act II of 1916; Bom. Act 


VI of 1912 ; C. P. Act I of 1916; Punjab Act II of 1916; U. P. Act 
III of 1917 ; Madras Act IV of t9r4. 


"uk CaLcurTA Buriat Boarp’s Act (Beng. Act V of 1881) was 
passed for the genetal management, regulation and control of the 
burial grounds in the Town of Caleutt: and its Suburbs. By that Act a 
Burial Beard was constituted, with powers to receive and expend fees and 
grants, to appoint and 1emove overseers, clerks and servants and to make 
rules for carrying out the purposes of the Act. 


Under Bengal Act IV of 1889, a Muhammadan Burial Board was 


constituted with powers similar to those méntioned in Bengal Act V of 
13ST. 


Under THE VILLAGE PaNCHAYATS Acts panchayats have been 
constituted for providing for the requirements of small areas in respect 
of water supply, sanitation and other works of public utility. See Bom. 
Act IX of 1920 and Mad. Act XV of 1920. 


? D 
Under THE ELEMENTARY EDUCATION AçTs, educational councils 
. . . e 
have been constituted as bodies corporate with the power to carry oup the 
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see Madras Act VIII of rgz0; Bom Pamary 


s 


pu, poses of the Acts 
Education Act I of t918. 


Under Statutes 7 and 8, Geo. V.c. $1 an ar council has been 
constituted for the administration of matter relating to the air force and 


to the defence of the realm by an, and this Act applies to India. 


Corporation sole.— Among corporations sole, real oi guasi, must be 
classed, all those officials in charge of a continuing department of 
Governmental activities. The Official Assignee and the Official Receiver 
under the Insolvency Act, the committee of a lunatic under the Lunacy 
Act, the Administrator-General and the Official Tiustee are instances in 
India. Of these the Official Trustee and the Admiuistratoi-General have 
been expressly declared by the Legislature in Act II of t913 and Act LIL 
Of 19143 to be corporations sole with perpetual succession and an official 
seal, with power to sue and be sued in the corporate name and these Acts 
prescribe the powers conferred on these officers. 


Under tue INb1aN DErENCE Force Act (III of 1917} and the 
AUXILIARY Force Acr (XLIX of rg2c) and tHe INDIAN ‘TRRRITORIAL 
Force Act (XLVIII of 1920), the Commanderan Chief has power to 
make regulations fo. purposes specified therein. 
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